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Agenda
Benchers
Date:

Friday, September 21, 2018

Time:

7:30 am Continental breakfast
8:30 am Call to order

Location:

Bencher Room, 9th Floor, Law Society Building

Recording:

Benchers, staff and guests should be aware that a digital audio recording is made at each Benchers
meeting to ensure an accurate record of the proceedings.

RECOGNITION
1

Presentation of the 2018 Law Society
Indigenous Scholarship

5

President

Presentation

CONSENT AGENDA
The Consent Agenda matters are proposed to be dealt with by unanimous consent and without debate. Benchers may seek
clarification or ask questions without removing a matter from the consent agenda. Any Bencher may request that a consent
agenda item be moved to the regular agenda by notifying the President or the Manager, Governance & Board Relations, prior
to the meeting.
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Minutes
Benchers
Date:

Friday July 13, 2018

Present:

Miriam Kresivo, QC, President
Nancy Merrill, QC, 1st Vice-President
Craig Ferris, QC, 2nd Vice-President
Jasmin Ahmad
Jeff Campbell, QC
Pinder Cheema, QC
Jennifer Chow, QC
Barbara Cromarty
Anita Dalakoti
Jeevyn Dhaliwal
Martin Finch, QC
Brook Greenberg
Lisa Hamilton, QC
Roland Krueger, CD
Dean P.J. Lawton, QC

Jamie Maclaren, QC
Claire Marshall
Geoffrey McDonald
Steven McKoen
Phil Riddell
Elizabeth Rowbotham
Mark Rushton
Carolynn Ryan
Karen Snowshoe
Michelle Stanford
Sarah Westwood
Michael Welsh, QC
Tony Wilson, QC
Guangbin Yan
Heidi Zetzsche

Unable to Attend: Not applicable
Staff Present:

Don Avison
Deborah Armour, QC
Lance Cooke
Su Forbes, QC
Mira Galperin
Andrea Hilland
Jeffrey Hoskins, QC
David Jordan
Jason Kuzminski

Michael Lucas
Alison Luke
Jeanette McPhee
Doug Munro
Lesley Small
Adam Whitcombe
Vinnie Yuen
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Guests:
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Ken Armstrong
Dom Bautista
Mark Benton, QC
Katy Berglund
Celeste Haldane
Gabriella Jamieson
Derek LaCroix, QC
Michael McDonald
Prof. Bradford Morse
Wayne Robertson, QC
Michelle Rodrigues
Michele Ross
Eileen Vanderburgh

July 13, 2018

CBABC Vice-President
Executive Director, Law Courts Center
Executive Director, Legal Services Society
2018 Rule of Law Essay Contest Runner-up
Chair, Legal Services Society
2018 Law Society Scholarship Winner
Executive Director, Lawyers Assistance Program
Truth and Reconciliation Committee Member
Dean of Law, Thompson Rivers University
Executive Director, Law Foundation of BC
2018 Rule of Law Essay Contest Winner
Education Chair, BC Paralegal Association
Board Chair, Law Foundation of BC
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CONSENT AGENDA
1. Minutes & Resolutions
a. Minutes
The minutes of the meeting held on June 2, 2018 were approved as circulated.
The in camera minutes of the meeting held on June 2, 2018 were approved as circulated.
b. Resolutions
The following resolutions were passed unanimously and by consent.
External Appointments: Justice Education Society and Legal Services Society
BE IT RESOLVED to:
1. Reappoint Ardith Walkem, QC to the Board of the Justice Education Society for a
second term; and
2. Reappoint Jean Whittow, QC to the Board of the Legal Services Society for a second
term.
Delegation of Bencher Authority to the Finance and Audit Committee
BE IT RESOLVED that the Benchers delegate to the Finance and Audit Committee the
authority to grant the Law Society approvals provided for under the External Funding
Accountability Policy.

RECOGNITIONS
2. Rule of Law Essay Contest: Presentation of Winner and Runner-up
Ms. Kresivo presented the awards to the winner and runner-up of this year’s Law Society essay
Law contest. This year’s topic was how social media interacts with the Rule of Law. Michelle
Rodrigues was this year’s essay contest winner. She is a grade 12 student at Little Flower
Academy in Vancouver and she will be continuing her studies at UBC, majoring in political
science and hopes to attend law school in the future. Katy Berglund was our runner up. She is a
grade 12 student at Reynolds Secondary School from Victoria and will be attend the University
of Victoria, majoring in political science and philosophy, and also hopes to attend law school in
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the future. Both the winner and the runner-up wrote exemplary essays which will be published in
the next Bencher Bulletin and available on the Law Society website.

3. Presentation of the 2018 Law Society Scholarship
Ms. Kresivo presented the 2018 Law Society Scholarship to Gabriella Jamieson. Ms. Jamieson
obtained her law degree from the University of Victoria and clerked at the Supreme Court of
British Columbia and articled with the federal Department of Justice. She will be attending
McGill University to complete her LL.M. in comparative law.

GUEST PRESENTATIONS
4. Presentation by Legal Services Society Chair
Celeste Haldane, Chair of the Legal Services Society, attended to provide an update on the work
of the Legal Services Society.
Ms. Haldane noted that the Legal Services Society is mandated by legislation to provide legal aid
to the marginalized and poorest people in the province. The priorities of the board are greater
access to family services, increasing the legal aid tariff and providing greater access to justice for
indigenous peoples. She noted in particular that the Legal Services Society was able to open
seven legal centres for child protection matters providing legal counsel, social workers, and other
services needed to keep children in their home in communities recommended in Grand Chief
Edward John’s report. She also noted that the Legal Services Society has been less successful in
achieving an increase in the legal aid tariff. She suggested that the legal aid bar, CBABC, the
Legal Service Society and the Law Society might work together to develop a practical
sustainable plan for the future of legal aid.
Ms. Haldane commented that she had the privilege in her role as a treaty commissioner to
experience both the cultural richness of Indigenous communities and their impoverished
circumstances. Child protection matters are a huge concern. The leadership and people often feel
lost in a system they did not create. Gladue rights are not enforced enough in the courts. First
Nations courts are an opportunity to provide a meaningful impact on justice and the Legal
Services Society provides and supports these through duty counsel and honorariums to elders,
who are integral to their success.
Ms. Haldane encouraged the Law Society to continue its efforts towards truth and reconciliation
and access to legal services. She suggested we build on the energy of the November 2017
Symposium and congratulated those involved in production of the video “But I was Wearing a
Suit” which highlighted the experiences that she and others have experienced and applauded
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those who shared their experiences so openly. Addressing these issues will require culturally
appropriate education and competency.
Ms. Kresivo opened the floor to questions for Ms. Haldane.
Mr. McDonald noted that it takes a long time for Gladue reports to be prepared and asked
whether there were any initiatives underway to improve the timeliness of these reports. Ms.
Haldane noted that the challenge is system-wide. The Justice Institute used to do training for
Gladue report writers but is no longer doing so. She noted they are looking at how to invest in
training to increase the number of writers to ensure we do not have people waiting in jail or on
parole for these reports.
Mr. McPherson suggested that it is the responsibility of the government to provide Gladue
reports. Ms. Haldane agreed completely that government should be funding the production of
Gladue reports. She suggested that the Aboriginal Justice Council could oversee the production
but more funding needs to be provided.
Mr. Welsh asked about lawyers forming an action committee on the issue of the legal aid tariff.
Ms. Haldane said that might be the motivation the province needs to move the process forward.
The Legal Services Society is advocating it, but that there are different avenues available and
there is the need to start a dialogue with the government.
Ms. Kresivo thanked Ms. Haldane for her informative presentation.

5. Presentation by Law Foundation Board Chair
Eileen Vanderburgh, Board Chair of Law Foundation of BC, attended to provide an update on
the work of the Law Foundation.
Ms. Vanderburgh noted that next year will be the 50th anniversary of the BC Law Foundation
and that BC was the first jurisdiction in North America to establish a Law Foundation. The
mission of the Law Foundation is to be a force for change rather than simply a funnel for money.
The Law Foundation is very active in seeking opportunities to invest and in recognizing the great
work from the organizations that receive grants.
Ms. Vanderburgh noted that that issue the Law Foundation perennially faces is maintaining
funding to programs in the face of the variability of interest income. The grant stabilization fund
assists, as it allows the Law Foundation to maintain funding in an economic downturn. However,
the reliance on interest income is a handicap and the Law Foundation aims to diversify funding
so as not to be so reliant on interest income. Fortunately, rising interest rates have provided a
helpful increase in available funding
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As a result, the board has established priorities for the additional funding. The first is to ensure
funding and access to family law and the second is serving Indigenous communities. On the
former, the Law Foundation funded the establishment of the children and youth legal centre
which opened in Nov 2017 with two lawyers and one legal assistant. The centre has been able to
assist 110 youths. The Law Foundation has also funded 15 new family law advocacy programs,
primarily providing assistance in document preparation and information/advice on how to
participate in the justice system.
On the second priority, the Law Foundation is looking at funding for Gladue writers as there are
not enough people that are trained properly at the moment. The Law Foundation is also working
closely with provincial court on the expansion of the first nations courts, and providing
assistance and funding for those parts.
Ms. Vanderburgh thanked the Law Society for its continued support for the work of the Law
Foundation and Ms. Kresivo thanked her for her presentation.

EXECUTIVE REPORTS
6. President’s Report
Ms. Kresivo thanked everyone for participating in a successful Bencher retreat. She expressed
that it was helpful in the Law Society’s journey towards cultural competency but noted that there
is still a long way to go and that the retreat was a good start.
Ms. Kresivo reported meeting with the Kelowna and Kamloops bars and attending the Thompson
River University law school graduation where she presented the Law Society gold medal to two
recipients as there was a tie for highest law school GPA this year.
The recent Supreme Court of Canada decision in the Trinity Western University case was
mentioned by Ms. Kresivo. She expressed the Law Society’s satisfaction with the outcome and
thanked our counsel Mr. Gall, QC and Ms. Armour, QC for their efforts in the litigation, and Mr.
Avison and Mr. Kuzminski for an effective media release following the decision.
Ms. Kresivo noted that the Peter German’s recent report on Money Laundering matters included
a favourable comment about the Law Society. She noted that a second inquiry by Mr. German
into real estate and money laundering was expected and that we need to understand what the
terms of reference are for this review. She suggested that once the terms of reference have been
settled and he has started his work, the Society should meet with him.
The White Paper on the proposed Land Ownership Transparency Act has been issued and Ms.
Kresivo noted that submissions were called for by August 19th. She noted that we need to
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communicate our appreciation for government’s efforts to create a registry of beneficial
ownership and consider what else might require comment.
The Executive Committee met in Victoria at its June meeting and attended the call ceremony in
Victoria that same day. Ms. Kresivo thanked Ms. Cheema and Mr. Lawton for their efforts in
coordinating the call ceremony with the executive committee meeting.
The recently-held Commemorative Certificate Luncheon recognized those who have been
members of the Law Society for 50, 60, and 70 years. Ms. Kresivo thanked those Benchers who
made time to attend the luncheon and noted that the event was appreciated by all who attended.

7. CEO’s Report
Mr. Avison noted that law firm registration had proceeded well, with over 3000 law firms
completing the process. The next phase in the initiative is the self-assessment pilot project in
which approximately 10% of law firms will be asked to complete the self-assessment form
online. The pilot is expected to start on Monday.
Mr. Avison noted that we will be making a submission regarding the proposed Land Ownership
Transparency Act and that Mr. Lucas and Mr. Munro will be preparing a draft for consideration
before the deadline in mid-August. He invited Benchers to provide any comments they may
have.
CLEBC and Law Society were recognized by the Association of Continuing Legal Education for
the Truth and Reconciliation Symposium last November and Mr. Avison noted that the “But I
Was Wearing a Suit” video was being picked up by other law societies.

8. Financial Report – May Year-to-Date
Ms. McPhee presented the financial report to the end of May. She noted that there was a positive
variance to budget, although she noted that this was largely due to timing. Revenue has been
slightly higher than budgeted and expenses are good in most areas of operation, although the
Discipline area is under pressure, with a greater than expected number of citations and files,
which is expected to result in $500,000 over budget which will be partially offset by the greater
than expected revenue. We expect to be $200,000 over budget by end of year.
Ms. Yan asked about the timing of expenses and whether they are accrued. Ms. McPhee advised
that they are. Ms. Yan asked about quarterly reports and Ms. McPhee advised that we report on
the five months to the end of May because there are no meetings in the summer and that the 3rd
quarter results are reported in the fall. Ms. Yan asked if a year-to-year comparison could be
provided and Ms. McPhee advised that this could be done.
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9. Briefing by the Law Society’s Member of the Federation Council
Mr. Van Ommen was unable to attend. Ms. Kresivo reported that the Federation Council had
received a report on anti-money laundering and that there would be consultations with the law
societies. Ms. Armour noted that the Federation was working on the Model Code to make sure
there are no gaps in our regulatory oversight with the expectation that changes will come out in
the fall.

DISCUSSION/DECISION
10.

Truth and Reconciliation Action Plan

Ms. Merrill noted that the Truth and Reconciliation Advisory Committee had developed an
action plan that will provide a map to guide the Law Society on the road to trust and
reconciliation and that it was before the Benchers for approval.
Ms. Merrill introduced Michael McDonald, a member of the Committee, and invited him to
provide some thoughts on the plan.
Mr. McDonald acknowledged that the meeting was on the traditional territory of the Squamish,
Musqueam and Tsleil-Waututh First Nations. He is a member of Peguis First Nation from
Manitoba. He noted that the Truth and Reconciliation Advisory Committee has a keen interest in
grappling with TRC Report Calls to Action and extended thanks for establishing a partnership
between the Law Society and First Nations people. He suggested the work was truly a
collaboration and acknowledged the work, effort, skill and patience of Andrea Hilland, staff
support to the Advisory Committee.
Mr. McDonald stated that truth and reconciliation is about a relationship; an effort to bring
Indigenous peoples to their rightful place in society. He suggested that to do so, the Law Society
must acknowledge the past and the current situation and embrace the calls to action as a great
opportunity to benefit from the tremendous contributions of Indigenous lawyers, leaders, and
communities.
He observed that the action plan is quite general, intended to be a living, breathing document and
that the details will continue to emerge. It has taken a long time to come to this point and the
action plan is a good start that will give us good guidance.
Mr. McPherson observed that taking steps to improve the intercultural competence of Law
Society Benchers, staff, and committee members, and all lawyers and Admission Program
candidates in British Columbia makes sense. He wondered if the use of the word “Mandating” in
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subsection (i) was intentional. Mr. McDonald said it was intentional but the particulars have not
yet been developed.
Mr. Ferris noted that law schools and PLTC are teaching cultural competency but that those who
are already members need to get up to speed as well.
Mr. Welsh suggested that, in addition to focusing on collaborating with law schools and legal
organizations, the Law Society should also consider working with law firms.
Moved (Ms. Merrill/Ms. Hamilton) that, subject to adding law firms to items 2(v), 4(iv) and
5(ii), the Benchers approve the Action Plan. The motion passed unanimously.

11.

Governance Committee Mid-Year Report

Mr. McKoen presented the Governance Committee’s mid-year report. He noted that the
committee was reviewing the Bencher Governance Manual, which had not been revised for a
number of years.
There was one recommendation before Benchers for consideration. The Recruitment and
Nominating Advisory Committee (RNAC) asked the committee to look at our present policy on
appointing Benchers to the boards of other organizations. The current policy has a presumption
against appointing Benchers unless the bylaws of the organization require a Bencher. The
committee was of the view that there may be a perception of bias in favour of the familiar and
recommends that the appropriate methodology for RNAC in making a recommendation to
appoint a Bencher is to bring the recommendation to the Bencher table for approval. This will
make the recommendation open and transparent.
After some discussion, it was moved (McKoen/Stanford) that the existing policy regarding
Bencher appointments to external bodies be revised as provided in paragraph 18 at page 43 of the
materials. The motion passed unanimously.

12. Publication or Disclosure of Interim Orders – Rule 3-10:
Proposed Rule Amendments
Mr. Lucas introduced the recommendation for a proposed amendment to Rule 3-10. Currently,
Rule 3-10 permits publication of suspensions ordered under that rule but not any restrictions or
conditions that might be imposed on a lawyer. While there is no rule that says restrictions and
conditions cannot be disclosed, it would be appropriate to make the authority to do so explicit.
He noted that the recommendation can be found at paragraph 25 on page 49 of the Agenda
materials.
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Mr. McKoen expressed concern that orders made in proceedings under Rule 3-10 are made
before any investigation is completed and suggested that caution should be exercised when
considering publication of the results of these types of proceedings. Mr. McPherson agreed with
Mr. McKoen.
Mr. Lucas observed that the publication intended was with respect to limitations and conditions
placed on a lawyer’s practice. While appreciating the concern about the interim nature of the
Rule 3-10 proceedings, he suggested that it is in the public interest for the Law Society to let the
public know a lawyer’s practice is limited or restricted in some manner.
The motion was moved (Riddell/Ahmad) and passed unanimously.

REPORTS
13.

Counsel Resource Plan: Report on Progress

Ms. Armour reported on the status of the Counsel Resource Plan. She reviewed the origin of the
current plan which was intended to reduce a back log of files older than one year. She noted that
the National Discipline Standards set a target of 80% of complaint files closed within one year
and that we always exceed that target by a good deal. In addition, we set targets as to how many
files we expected to have open at different intervals and we have been meeting those targets this
year. On the other hand, we recognize that it is not possible to close all files within a year. For
example, in some cases we are awaiting the results of forensic audits and in others, the
conclusion of other proceedings including criminal proceedings. The goal, however, is to have
no more than 20 such files open for more than a year.
Reducing the backlog of files has, however, had the consequence that the number of serious files
that will be sent to Discipline will be higher than in previous years. Due to the increased
seriousness of the matters, Ms. Armour expects a greater number of hearings over the balance of
this year and into at least 2019. This will put pressure on resources over the medium term.

FOR INFORMATION
14.

Mid-Year Reports

Access to Legal Services Advisory Committee
Mr. Campbell reported on the work of the Access to Legal Services Advisory Committee.
The committee was examining the feasibility of a non-profit law firm for people who cannot
afford market rates. The idea came out of discussion with a number of Vancouver firms. The

DM2016270

10

14
Bencher Meeting Minutes (Draft)

July 13, 2018

Law Society’s role in this is advisory and we would not be the service provider if the concept
moves ahead.
The committee also produced a paper on whether pro bono work should be eligible for CPD
credits. Mr. Campbell noted that there were discussions last year over a number of meetings, and
divergent views on whether allowing CPD credit for pro bono work would follow the mandate of
the CPD program. There was no consensus reached but the committee produced a memorandum
on the different views.
The committee made a recommendation to The Law Foundation about the use of our access to
justice contribution to the Law Foundation. This year the recommendation was to support RISE,
a legal center for women who cannot afford legal services.
The committee is interested in being involved in a joint conference being planned by the three
law schools.
Rule of Law and Lawyer Independence Advisory Committee
Mr. Campbell reported on the work of the Rule of Law and Lawyer Independence Advisory
Committee.
The committee has supported various initiatives to increase public awareness of the rule of law.
The annual rule of law lecture took place on June 7. The lecture was on the rule of law and social
justice. It was attended by 170 people and was webcast live. A video of the lecture was posted
on the LSBC website.
The committee raised a concern about a conflict of interest the Attorney General has in being
responsible for ICBC, which is actively trying to reduce personal injury awards, and appointing
the people to the Civil Resolution Tribunal, which now has jurisdiction over some personal
injury matters. The committee prepared a letter to the Attorney General for the President to sign
expressing concerns.
The committee has also been discussing section 3 of Legal Profession Act in light of the recent
Trinity Western University decision, which discusses the broad mandate of the law society
including maintaining the competence of lawyers.
Equity and Diversity Advisory Committee
Ms. Ahmad reported on the work of the Equity and Diversity Advisory Committee.
Some members of the committee attended a symposium on unconscious bias for managing
partners of a number of Vancouver firms. The committee assisted with the development of the
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law firm regulation self-assessment form, particularly element 8, and looking at the resources
available on the website and in the self-assessment tool.
The committee also completed a retrospective on the 1992 Gender Equality Report and is
looking at the issue of maternity leave in the legal profession.
The committee continues to support inter-cultural competency training for Law Society staff.
Ms. Ahmad thanked Ms. Hilland for the support she has provided this year.
Lawyer Education Advisory Committee
Mr. Lawton reported on the work of the Lawyer Education Advisory Committee.
As a side note, Mr. Lawton thanked the Benchers for his nomination as 2019 Second VicePresident for consideration by the members at the 2018 Annual General Meeting.
The committee has been reviewing the role of articling, looking at the availability of articling
positions, remuneration for articling and the quality of the articling experience. The committee
expects to have a report for Bencher consideration by year end.
The committee is currently reviewing the recommendation that CPD credit should not be given
for pro-bono work and expects to provide a final recommendation on the eligibility of pro bono
work for CPD credit this fall.
Mr. Wilson noted there is an articling review currently underway in Ontario and asked whether
we would be making submission. Mr. Lawton indicated the committee is reflecting on whether
to do so. Mr. Welsh observed that, in light of the interprovincial mobility of lawyers, whatever
the Law Society of Ontario decides to do about articling, it will affect all other law societies.
Legal Aid Advisory Committee
Ms. Merrill reported on the work of the Legal Aid Advisory Committee.
The committee has commissioned research on the economic analysis on legal aid in order to
have better data regarding the need for increased funding. The Legal Aid Advisory Committee,
the Truth and Reconciliation Advisory Committee and the Access to Legal Services Advisory
Committee had a mini-retreat earlier in the year to explore issues of common interest.
There will also be another Legal Aid Colloquium in November.
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Mental Health Task Force
Mr. Greenberg reported on the work of the Mental Health Task Force.
Since its creation earlier this year, the Task Force has been consulting and gathering information.
The Task Force has noted there is a lack of resources and education to support what staff are
trying to do in relation to mental health issues, and there is a lack of a unified approach. The
Task Force is also working on education and policy development issues relating to substance
abuse.
The Task Force hopes to take what we have learned and bring recommendations to the Benchers
in the fall. He expects that the initial set of recommendations will relate to education and
resources. The Task Force then hopes to tackle some of the larger policy issues.

15.

Report on Outstanding Hearing & Review Decisions

Mr. Ferris reviewed the report.
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Memo
To:
From:
Date:
Subject:

Benchers
Jeffrey G. Hoskins, QC for Act and Rules Committee
July 23, 2018
Information sharing – Rule 2-24

1. At their meeting in March 2018 the Benchers approved the recommendation of the Executive
Committee to change the rules with respect to sharing of information about lawyers with
other law societies to which they belong.
2. Since that meeting the Act and Rules Committee has considered a number of drafts of
changes intended to give effect to the Benchers’ policy decision. The Committee
recommends adoption of the amendments outlined in this memorandum.
3. These are the recommendations that were approved:
Recommendations
1. In order to clarify what information can be disclosed and to comply with National
Discipline Standard 16, the Executive Committee recommends that Rule 2-24 be
amended to include express language permitting disclosure of privileged or
confidential information to another “governing body” provided that the other body is
required to protect the privilege to a standard similar to that required of the Law
Society.
2. In addition, the Committee recommends that Rule 2-24 should be drafted to give
guidance on what information must be shared under the Rule. To comply with the
National Discipline Standards, and to better protect the public interest, it should
contain language that is broad enough to include information beyond the complaint
and investigation stage, which would then permit the disclosure of information
relating to any disciplinary stages.
3. The Committee further recommends that the Rule be reworded to remove limitations
on when another law society can request the information, although some limitations
DM1997932
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consistent with requirements under Freedom of Information and Protection of
Privacy Act should be included in connection with the use that other law societies can
make of the information provided.
4. Finally, the Committee recommends that the Rule be amended to give the Law
Society a discretion to share information proactively with other Canadian law
societies in appropriate circumstances without having to first receive a request for
information.
5. The Committee recommends that the Benchers approve the recommendations
identified above in principle and that the Benchers refer the matter to the Act and
Rules Committee to draft rule amendments to address the recommendations.
4. I attach the policy paper that the Benchers considered in approving the recommendations,
which includes reference to a model rule proposed by the National Discipline Standards
group of the Federation of Law Societies.
5. This is the model rule:
Model Rule for Standard 16
Sharing of Information
(1) The law society may, either upon request or at its own initiative, disclose to
any law society any information about a lawyer or Quebec notary that the law
society considers appropriate in the public interest.
Exception
(2) Notwithstanding (1), information shall not be shared if to do so would
contravene solicitor-client privilege.
6. The Committee considered the provision in the current rules, which appears as part of the
rule governing inter-jurisdictional practice. It was originally intended to facilitate
enforcement of disciplinary matters where more than one law society was involved when
lawyers have been involved in interprovincial mobility.
7. This is the relevant part of the current rule:
Enforcement
2-24 (1) At the request of a governing body that is investigating the conduct of a
lawyer, former lawyer or visiting lawyer or has initiated disciplinary
proceedings against a lawyer, former lawyer or visiting lawyer, the Executive
Director must provide all relevant information.
2
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(2)

When the Executive Director provides information to a governing body
under subrule (1), the Executive Director may inform any person whose
personal, confidential or privileged information may be included of that fact
and the reasons for it.

Drafting notes
8. The rule has outgrown its placement as two subrules under “Enforcement.” The Committee
recommends a new rule (2-27.1 [Sharing information with a governing body]), placed near
the provisions on interprovincial practice, since that is where our basic statutory authority
comes from (s. 16(2)(e)). However, it is proposed to set it apart by giving it a new general
heading (“Information sharing”).
9. The Committee decided that one general provision should apply to all sharing of information
with other law societies. As a result the proposed new rule is not limited to investigations
and discipline proceedings.
10. There are a number of consequential amendments included. The objective is to have new
Rule 2-27.1 govern all information sharing with other governing bodies. This simplifies the
rules and applies regulatory consistency by eliminating some rules and substituting a
reference to 2-27.1.
11. Also, in keeping with other regulatory developments, proposed Rule 2-27.1 will apply to
information about law firms as well as individuals.
12. The Act and Rules Committee recommends adoption of the attached Suggested Resolution to
give effect to the Benchers’ policy decision in this matter.

Attachments:

memo
draft
resolution

JGH
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Memo
To:
From:
Date:
Subject:

Benchers
Executive Committee
February 21, 2018
Proposed Amendments: Rule 2-24 and the Sharing of Information with Other Law
Societies

Introduction
1. The Law Society’s Discipline and Professional Conduct departments have raised issues
concerning their ability to share information with other law societies, specifically in light
of the Law Society’s commitments pursuant to the Federation of Law Societies’ National
Discipline Standards, which were approved by the Benchers and came into effect in
January, 2015. Standard 16, which is most directly relevant to this memorandum is
discussed below.This memorandum addresses the sharing of information with other law
societies only insofar as to recommend an amendment to Rule 2-24 with respect to the
Law Society’s commitments under the National Discipline Standards.
2. As there is no committee that is specifically tasked with undertaking a review of
regulatory policy issues prior to consideration by the Benchers as a whole, the Executive
Committee was asked to give preliminary consideration to the request at issue and to
consider the policy issues that the request entails. The Committee recommends that the
Benchers approve the request in principal and that the matter be forwarded to the Act and
Rules Committee to draft the required rule amendments.
3. The Executive Committee, for the reasons described below, makes recommendations at
the end of this memorandum that the rules be amended to address the issues raised by the
Discipline and Professional Conduct departments.

Background
4. The Federation’s National Discipline Standards project was established to develop and
implement high standards for the processing of complaints and discipline matters at all
Canadian law societies.
1
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5. The Federation first approved the National Discipline Standards initiative as a pilot
project with a view to making appropriate changes to the standards before adoption by all
the Canadian law societies. A Steering Committee was struck, and it developed what
now consist of 21 standards that address timeliness, hearings, public participation,
transparency, accessibility, and the qualifications of adjudicators and volunteers. The
pilot itself was launched in April 2012 and the National Discipline Standards were
referred to the law societies for adoption and implementation, effective January 1, 2015.
6. Standard 16 is of particular relevance for the purposes of this memorandum. Standard 16
falls under the section dealing with transparency. It requires that:
There is an ability to share information about a lawyer or Quebec notary
who is a member of another law society with that other law society when
an investigation is underway in a manner that protects solicitor client
privilege, or there is an obligation on the lawyer or Quebec notary to
disclose to all law societies of which he/she is a member that there is an
investigation underway. (emphasis added).
7. Given challenges some law societies were having in meeting this standard, , signatory
law societies were asked in early 2015 to provide the rule or authority they would be
relying on to meet Standard 16. This Law Society replied stating that it relies on what is
now Rule 2-24(1) as authority for sharing information. It also noted that, because the
rule as drafted does not on its face provide for protection of solicitor-client privilege and
confidentiality when “relevant information” is provided, it may need to be amended to
meet that particular requirement under Standard 16.
8. More recently, the National Discipline Standards group has proposed to revise Standard
16 as follows:
A law society can share information about a lawyer or Quebec notary, either upon
request or at its own initiative, with any other law society.
All information must be shared in a manner that protects solicitor-client privilege.

9. The group proposed a Model Rule in this regard:
Model Rule for Standard 16
Sharing of Information
(1) The law society may, either upon request or at its own initiative, disclose to
any law society any information about a lawyer or Quebec notary that the law
society considers appropriate in the public interest.
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Exception
(2) Notwithstanding (1), information shall not be shared if to do so would
contravene solicitor-client privilege.
10. Ideally, law societies will adopt rules that incorporate the elements included in the model
rule having regard to local considerations and requirements.
Rule 2-24(1)
11. The provisions from the model rule would logically fit into Rule 2-24. The relevant
portions of Rule 2-24 currently provide as follows:
2-24 (1) At the request of a governing body that is investigating the conduct of a
lawyer, former lawyer or visiting lawyer or has initiated disciplinary
proceedings against a lawyer, former lawyer or visiting lawyer, the
Executive Director must provide all relevant information.
(2) When the Executive Director provides information to a governing body
under subrule (1), the Executive Director may inform any person whose
personal, confidential or privileged information may be included of that
fact and the reasons for it.
Discussion
12. The Law Society’s adoption of the National Discipline Standards presumes a
commitment to implementation that in itself is a sound policy rationale for amending
rules in order to allow the Law Society to meet those commitments. In addition, a number
of lawyers are members of more than one law society. It is sound regulatory policy to
ensure regulators of such lawyers can share information when in the public interest to do
so.
13. This memorandum addresses three issues for consideration in light of the National
Discipline Standards, the proposed model rule and the general interpretation of the
current Law Society rule. They are
(a) consideration of expanding the circumstances under which information can be
provided;
(b) the fact that the current Rule is vague on what “all relevant information”
means in the context of what information must be provided and the
advisability for the model rule to be more specific on this point, and
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(c) the requirement to address privilege and to ensure that privileged information
is protected when information is shared.
14. Generally speaking, Rules 3-3 and 4-8 of the Law Society Rules prohibit anyone from
disclosing any information or records that form part of the investigation of, or
consideration of, a complaint, or the result of a consideration by the Discipline
Committee. However, disclosure is permitted for the purposes of complying with the
objectives of the Act or the Rules. Specific regulatory permission to disclose the
information with other Canadian law societies (which under the Law Society rules are
defined as “governing bodies”) meets with this exception.
15. The Freedom of Information and Protection of Privacy Act also sets out limitations on
the use and disclosure of information that the Law Society has collected. This Act will
be discussed further below.
a. Expanding the circumstances under which information can be provided
16. Rule 2-24 currently contemplates that the Law Society must, in some circumstances,
provide complaints and investigation information to other governing bodies. Subrule (1)
sets out certain criteria that must be met before the Law Society can, or is required to,
share this type of information with another governing body.
17. As the rule currently states, before the Law Society can share anything related to a
complaint or investigation, the other governing body must:
be investigating the conduct of a lawyer, former lawyer or visiting lawyer, or
initiated disciplinary proceedings against him or her;
make a request to the Law Society for information; and
be investigating a lawyer who has a connection to BC as a current or former
member, or as a visiting lawyer.
18. Staff in the Law Society’s regulatory departments has raised a concern that the rule as
drafted does not adequately allow for sharing information in a manner that supports a
more effective regulatory regime. This concern is echoed through the National
Discipline Standards group. Although information must now be shared if the criteria set
out in Rule 2-24(1) are met, the Law Society cannot currently do so in other
circumstances where it might be in the public interest to provide the information.
19. Sharing information between law societies on discipline or investigation matters ensures
that law societies have information related to those practising within their jurisdictions. It
also better ensures consistency in the way law societies deal with related issues. It
4
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ensures, for example, that a lawyer’s complete history relating to his or her practice can
be considered when making recommendations to a “charging” committee. An inability to
share information can adversely affect the credibility of law society processes and impact
the public interest.
20. The following are two examples of situations where information could not be shared
under Rule 2-24 as currently drafted.
•

When the Law Society receives a request from another law society that has not
commenced an investigation but is considering doing so, the Law Society is unable to
disclose whether an investigation with respect to the lawyer in question has even been
commenced in BC;

21. When the Law Society becomes aware of information in the course of an investigation
that it believes another law society should have given that the subject lawyer practices in
that jurisdiction. To meet the revised standard, Rule 2-24 therefore requires, at the least,
language to permit the Law Society to disclose information on its own initiative (a
provision contemplated by the proposed Model Rule).
b.

Clarification as to what information is to be provided and limitations

22. Rule 2-24(1) currently provides no guidance for determining what would be deemed to
be “relevant information” that the Executive Director may be required to disclose. It is
also silent about how any of this information can be used once it has left the Law Society.
23. The Model Rule suggests using the language “any information about a lawyer…that the
law society considers appropriate in the public interest,” but is also silent on how the
information can be used.
24. To comply with the National Discipline Standards, and to better protect the public
interest, the rule should be broad enough to include, for example, information beyond the
complaint and investigation stage, such as information relating to any disciplinary stages.
While we understand that there are guidelines concerning the provision of information,
thought could be given to whether those guidelines should be included in the rule itself.
25. Before adopting the language of the model rule, consideration also needs to be given to
ensure that the resulting rule is consistent with the requirements on use and disclosure of
information set out in the Freedom of Information and Protection of Privacy Act
(FOIPPA). Section 32 of that Act allows the use of information only for the purpose for
which it was obtained or compiled, or for a consistent purpose. A “consistent purpose”
includes where it is “necessary for the performing of the statutory duties of the public
body using or disclosing the information.” Moreover, s. 33.1(l) provides that disclosure
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is permitted by a public body “for the purposes of licensing, registration, insurance,
investigation or discipline of persons … regulated by governing bodies of professions …”
26. The permissions under FOIPPA are quite broad. However, given the particular
requirements on the use and disclosure of information placed on the Law Society by that
Act, it would be prudent to provide in the rule that the law society to whom the
information is provided can only use it for “consistent purposes” for which it was
provided to ensure so much as we are able, that another regulator does not consider itself
at liberty to use the information for a non-regulatory purpose.
(c) Privilege
27. The law is generally quite clear that, unless an enactment specifically authorizes the
production of information subject to solicitor-client privilege, a general requirement or
permission to provide information will not include privileged information. “Opentextured language governing the production of documents will be read not to include
solicitor-client documents.” See Canada (Privacy Commissioner) v. Blood Tribe
Department of Health, 2008 SCC 44, [2008] 2 SCR 574.
28. Law Society Rules are enactments and therefore will be interpreted on the standard
described above. While Rule 2-24(1) requires the Executive Director to provide “all
relevant information,” it does not specifically say that includes privileged information.
29. Rule 2-24(2), on the other hand, specifically contemplates that the Executive Director
may have provided privileged information, because it gives him or her the discretion to
notify the person whose information it is of that fact and the reasons for it.
30. Nevertheless, elsewhere in the Law Society Rules, there are rules containing express
language where privilege is at issue. For example, Rule 3-3(6) (concerning the disclosure
and confidentiality of complaints and discipline processes) includes express language that
Division 1 of the rules must not be interpreted to permit the disclosure of information
subject to privilege or confidentiality (see, also, for example, Rule 4-8(6)). Rule 2-24,
however, contains no equivalent language, which might be construed to mean that a
different standard was meant to apply.
31. The Law Society is permitted to access privileged information during the course of its
investigations. Section 88(1.1) of the Legal Profession Act requires such information to
be provided, despite the privilege or confidentiality. The rationale for this almost unique
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ability to access privileged information is set out in case law. 1 However, the Law Society
then stands in shoes similar to that of the person from whom the information has been
collected. Section 88(3) provides that anyone who comes into possession of such
information must not disclose it except for a purpose contemplated by the Act or the Law
Society Rules.
32. Other law societies fall into similar circumstances. Therefore, if a rule permitted this
Law Society to share information with other law societies that had similar responsibilities
over the information provided, the “envelope of privilege” would not be violated.
33. If the intention of Proposed Model Rule is to permit privileged information that the Law
Society has collected to be provided to another law society provided that other law
society will use it for consistent purposes and be obligated to protect the information to a
standard similar to this Law Society, Rule 2-24 arguably already allows it. However,
because it is not as explicit as it likely ought to be to that end, given the interpretation of
enactments insofar as they deal with privilege, the rule should be amended to specifically
authorize the sharing of privileged information, provided that that privilege is protected
to a standard similar to that required of the Law Society.

Recommendations
34. In order to clarify what information can be disclosed and to comply with National
Discipline Standard 16, the Executive Committee recommends that Rule 2-24 be
amended to include express language permitting disclosure of privileged or confidential
information to another “governing body” provided that the other body is required to
protect the privilege to a standard similar to that required of the Law Society.
35. In addition, the Committee recommends that Rule 2-24 should be drafted to give
guidance on what information must be shared under the Rule. To comply with the
National Discipline Standards, and to better protect the public interest, it should contain
language that is broad enough to include information beyond the complaint and
investigation stage, which would then permit the disclosure of information relating to any
disciplinary stages.
36. The Committee further recommends that the Rule be reworded to remove limitations on
when another law society can request the information, although some limitations
consistent with requirements under Freedom of Information and Protection of Privacy

1

See, for example, Skogstad v. The Law Society of British Columbia 2007 BCCA 310, Greene v. Law Society of
British Columbia et al 2005 BCSC 390, Stewart McKelvey Stirling Scales v. Nova Scotia Barristers' Society, 2005
NSSC 258
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Act should be included in connection with the use that other law societies can make of the
information provided.
37. Finally, the Committee recommends that the Rule be amended to give the Law Society a
discretion to share information proactively with other Canadian law societies in
appropriate circumstances without having to first receive a request for information.
38. The Committee recommends that the Benchers approve the recommendations identified
above in principle and that the Benchers refer the matter to the Act and Rules Committee
to draft rule amendments to address the recommendations.
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LAW SOCIETY RULES
PART 2 – MEMBERSHIP AND AUTHORITY TO PRACTISE LAW
Division 1 – Practice of Law
Inter-jurisdictional practice
Enforcement
2-24(1) -

At the request of a governing body that is investigating the conduct of a lawyer,
former lawyer or visiting lawyer or has initiated disciplinary proceedings against a
lawyer, former lawyer or visiting lawyer, the Executive Director must provide all
relevant information.

(2) [rescinded]When the Executive Director provides information to a governing body under
subrule (1), the Executive Director may inform any person whose personal,
confidential or privileged information may be included of that fact and the reasons
for it.
Information sharing
Sharing information with a governing body
2-27.1 (1) This rule applies to information collected in accordance with the Act and these rules
about a lawyer, former lawyer, law firm, articled student, applicant, visiting lawyer
or a person who has applied to be a member of a governing body.
(2) Subject to subrule (3), when it appears to the Executive Director to be appropriate in
the public interest, the Executive Director may provide information to a governing
body.
(3) The Executive Director must not provide confidential or privileged information to a
governing body under subrule (2) unless the Executive Director is satisfied that the
information
(a) is adequately protected against disclosure, and
(b) will not be used for any purpose other than the regulation of the legal
profession in the jurisdiction of the governing body.
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LAW SOCIETY RULES
Division 2 – Admission and Reinstatement
Application for enrolment, admission or reinstatement
Disclosure of information
2-53 (1) When a person makes an application under this division, the Executive Director may
(a) disclose the fact that the application has been made and the status of the
application, and
(b) provide information to a governing body under Rule 2-27.1 [Sharing
information with a governing body]at the request of a governing body, provide
to the governing body copies of all or part of the contents of the application and
related material.
(3) Before the Executive Director sends material to a governing body under subrule (1)
(b), the Executive Director must be satisfied that privacy of the applicant will be
protected where possible, unless the material has been put in evidence in a public
hearing.[rescinded]

PART 3 – PROTECTION OF THE PUBLIC
Division 1 – Complaints
Confidentiality of complaints
3-3 (2) Despite subrule (1), the Executive Director may do any of the following:
(c) if, in the course of the investigation of a complaint, a lawyer has given an
undertaking to the Society that restricts, limits or prohibits the lawyer’s practice
of law, disclose the fact that the undertaking was given and its effect on the
lawyer’s practice;
(d) provide information to a governing body under Rule 2-27.1 [Sharing
information with a governing body].

DM1874054
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LAW SOCIETY RULES
Division 2 – Practice Standards
Confidentiality of Practice Standards Committee deliberations
3-23 (1) Subject to subrules (2) to (6) and Rule 3-24 [Report to complainant], the following
must be treated as confidential and must not be disclosed except for the purpose of
complying with the objects of the Act:
(a) all of the information and documents that form part of the Practice Standards
Committee’s consideration of a complaint;
(b) any action taken or decision made by the Committee;
(c) any report prepared for or on behalf of the Committee.
(2.2) The Executive Director may disclose information about Practice Standards
Committee deliberations to a governing body under Rule 2-27.1 [Sharing
information with a governing body].

PART 4 – DISCIPLINE
Confidentiality of Discipline Committee deliberations
4-8 (1) No one is permitted to disclose any of the following information except for the
purpose of complying with the objects of the Act or with these rules:
(a) information and documents that form part of the consideration of a complaint
under Rule 4-4 [Action on complaints] or 4-5 [Consideration of complaints by
chair];
(b) the result of a consideration under Rule 4-4.
(2) As an exception to subrule (1), the Executive Director may disclose information
referred to in that subrule,
(a) with the consent of the lawyer, in responding to an enquiry made for the
purpose of a potential judicial appointment, or
(b) to a governing body under Rule 2-27.1 [Sharing information with a governing
body].

DM1874054
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LAW SOCIETY RULES
Discipline involving lawyers practising in other jurisdictions
4-46 (1) If it is alleged that a member of the Society has committed misconduct while
practising temporarily in another Canadian jurisdiction under provisions equivalent
to Rules 2-15 to 2-27 [Inter-jurisdictional practice], the Discipline Committee will
(a) consult with the governing body concerned respecting the manner in which
disciplinary proceedings will be conducted, and
(b) subject to subrule (2), assume responsibility for the conduct of the disciplinary
proceedings under this part.
(2) The Discipline Committee may agree to allow the governing body concerned to
assume responsibility for the conduct of disciplinary proceedings under subrule (1),
including the expenses of the proceeding.
(3) In deciding whether to agree under subrule (2), the primary considerations will be
the public interest, convenience and cost.
(4) To the extent that is reasonable in the circumstances, the Executive Director must do
the following at the request of a governing body that is investigating the conduct of a
member or former member of the Society or a visiting lawyer who has provided
legal services:
(a) provide information to the governing body under Rule 2-27.1 [Sharing
information with a governing body]provide all relevant information and
documentation respecting the lawyer or visiting lawyer as is reasonable in the
circumstances;
(b) co-operate fully in the investigation and any citation and hearing.
(5) Subrule (4) applies when the Society Discipline Committee agrees with a governing
body under subrule (2).
(6) When the Executive Director provides information or documentation to a governing
body under subrule (4) or (5), the Executive Director may inform any person whose
personal, confidential or privileged information may be included of that fact and the
reasons for it.
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LAW SOCIETY RULES
PART 9 – INCORPORATION AND LIMITED LIABILITY PARTNERSHIPS
Division 1 – Law Corporations
Disclosure of corporate information
9-9 (1) All information and documents received by the Society under this division are
confidential, and no person is permitted to disclose them to any person.
(2) As an exception to subrule (1), the Society may
(a) use information and documents for a purpose consistent with the Act and these
rules,
(b) disclose information and documents to a governing body under Rule 2-27.1
[Sharing information with a governing body], and
(c) disclose the following information, on request, to any person:
(i) the name of a corporation;
(ii) a corporation’s place of business;
(iii) whether a company has a valid law corporation permit;
(iv) whether a specified lawyer is an employee or a voting shareholder of a
corporation;
(v) whether a specified law corporation is a voting shareholder of a law
corporation.

Division 2 – Limited Liability Partnerships
Disclosure of LLP information
9-19 (1) All information and documents received by the Society under this division are
confidential, and no person is permitted to disclose them to any person.
(2) As an exception to subrule (1), the Society may
(a) use information and documents for a purpose consistent with the Act and these
rules,
(b) disclose information and documents to a governing body under Rule 2-27.1
[Sharing information with a governing body], and
(c) disclose to any person on request the name and place of business of a limited
liability partnership.

DM1874054
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LAW SOCIETY RULES
PART 2 – MEMBERSHIP AND AUTHORITY TO PRACTISE LAW
Division 1 – Practice of Law
Inter-jurisdictional practice
Enforcement
2-24(1) - (2) [rescinded]
Information sharing
Sharing information with a governing body
2-27.1 (1) This rule applies to information collected in accordance with the Act and these rules
about a lawyer, former lawyer, law firm, articled student, applicant, visiting lawyer
or a person who has applied to be a member of a governing body.
(2) Subject to subrule (3), when it appears to the Executive Director to be appropriate in
the public interest, the Executive Director may provide information to a governing
body.
(3) The Executive Director must not provide confidential or privileged information to a
governing body under subrule (2) unless the Executive Director is satisfied that the
information
(a) is adequately protected against disclosure, and
(b) will not be used for any purpose other than the regulation of the legal
profession in the jurisdiction of the governing body.
Division 2 – Admission and Reinstatement
Application for enrolment, admission or reinstatement
Disclosure of information
2-53 (1) When a person makes an application under this division, the Executive Director may
(a) disclose the fact that the application has been made and the status of the
application, and
(b) provide information to a governing body under Rule 2-27.1 [Sharing
information with a governing body].
(3) [rescinded]
DM1981260
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LAW SOCIETY RULES
PART 3 – PROTECTION OF THE PUBLIC
Division 1 – Complaints
Confidentiality of complaints
3-3 (2) Despite subrule (1), the Executive Director may do any of the following:
(c) if, in the course of the investigation of a complaint, a lawyer has given an
undertaking to the Society that restricts, limits or prohibits the lawyer’s practice
of law, disclose the fact that the undertaking was given and its effect on the
lawyer’s practice;
(d) provide information to a governing body under Rule 2-27.1 [Sharing
information with a governing body].

Division 2 – Practice Standards
Confidentiality of Practice Standards Committee deliberations
3-23 (1) Subject to subrules (2) to (6) and Rule 3-24 [Report to complainant], the following
must be treated as confidential and must not be disclosed except for the purpose of
complying with the objects of the Act:
(a) all of the information and documents that form part of the Practice Standards
Committee’s consideration of a complaint;
(b) any action taken or decision made by the Committee;
(c) any report prepared for or on behalf of the Committee.
(2.2) The Executive Director may disclose information about Practice Standards
Committee deliberations to a governing body under Rule 2-27.1 [Sharing
information with a governing body].

PART 4 – DISCIPLINE
Confidentiality of Discipline Committee deliberations
4-8 (1) No one is permitted to disclose any of the following information except for the
purpose of complying with the objects of the Act or with these rules:
(a) information and documents that form part of the consideration of a complaint
under Rule 4-4 [Action on complaints] or 4-5 [Consideration of complaints by
chair];
DM1981260
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(b) the result of a consideration under Rule 4-4.
(2) As an exception to subrule (1), the Executive Director may disclose information
referred to in that subrule
(a) with the consent of the lawyer, in responding to an enquiry made for the
purpose of a potential judicial appointment, or
(b) to a governing body under Rule 2-27.1 [Sharing information with a governing
body].
Discipline involving lawyers practising in other jurisdictions
4-46 (1) If it is alleged that a member of the Society has committed misconduct while
practising temporarily in another Canadian jurisdiction under provisions equivalent
to Rules 2-15 to 2-27 [Inter-jurisdictional practice], the Discipline Committee will
(a) consult with the governing body concerned respecting the manner in which
disciplinary proceedings will be conducted, and
(b) subject to subrule (2), assume responsibility for the conduct of the disciplinary
proceedings under this part.
(2) The Discipline Committee may agree to allow the governing body concerned to
assume responsibility for the conduct of disciplinary proceedings under subrule (1),
including the expenses of the proceeding.
(3) In deciding whether to agree under subrule (2), the primary considerations will be
the public interest, convenience and cost.
(4) To the extent that is reasonable in the circumstances, the Executive Director must do
the following at the request of a governing body that is investigating the conduct of a
member or former member of the Society or a visiting lawyer who has provided
legal services:
(a) provide information to the governing body under Rule 2-27.1 [Sharing
information with a governing body];
(b) co-operate fully in the investigation and any citation and hearing.
(5) Subrule (4) applies when the Discipline Committee agrees with a governing body
under subrule (2).
(6) When the Executive Director provides information or documentation to a governing
body under subrule (4) or (5), the Executive Director may inform any person whose
personal, confidential or privileged information may be included of that fact and the
reasons for it.
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LAW SOCIETY RULES
PART 9 – INCORPORATION AND LIMITED LIABILITY PARTNERSHIPS
Division 1 – Law Corporations
Disclosure of corporate information
9-9 (1) All information and documents received by the Society under this division are
confidential, and no person is permitted to disclose them to any person.
(2) As an exception to subrule (1), the Society may
(a) use information and documents for a purpose consistent with the Act and these
rules,
(b) disclose information and documents to a governing body under Rule 2-27.1
[Sharing information with a governing body], and
(c) disclose the following information, on request, to any person:
(i) the name of a corporation;
(ii) a corporation’s place of business;
(iii) whether a company has a valid law corporation permit;
(iv) whether a specified lawyer is an employee or a voting shareholder of a
corporation;
(v) whether a specified law corporation is a voting shareholder of a law
corporation.

Division 2 – Limited Liability Partnerships
Disclosure of LLP information
9-19 (1) All information and documents received by the Society under this division are
confidential, and no person is permitted to disclose them to any person.
(2) As an exception to subrule (1), the Society may
(a) use information and documents for a purpose consistent with the Act and these
rules,
(b) disclose information and documents to a governing body under Rule 2-27.1
[Sharing information with a governing body], and
(c) disclose to any person on request the name and place of business of a limited
liability partnership.

DM1981260

sharing information (draft 6) [CLEAN] July 5, 2018

page 4

39

INFORMATION SHARING
SUGGESTED RESOLUTION:
BE IT RESOLVED to amend the Law Society Rules as follows:
1.

By rescinding Rule 2-24 (1) and (2).

2.

By adding the following rule:
Information sharing
Sharing information with a governing body
2-27.1 (1) This rule applies to information collected in accordance with the Act
and these rules about a lawyer, former lawyer, law firm, articled
student, applicant, visiting lawyer or a person who has applied to be a
member of a governing body.
(2) Subject to subrule (3), when it appears to the Executive Director to be
appropriate in the public interest, the Executive Director may provide
information to a governing body.
(3) The Executive Director must not provide confidential or privileged
information to a governing body under subrule (2) unless the
Executive Director is satisfied that the information
(a) is adequately protected against disclosure, and
(b) will not be used for any purpose other than the regulation of the
legal profession in the jurisdiction of the governing body..

3.

By rescinding Rule 2-53 (1) and (3) and substituting the following:
2-53 (1) When a person makes an application under this division, the
Executive Director may
(a) disclose the fact that the application has been made and the
status of the application, and
(b) provide information to a governing body under Rule 2-27.1
[Sharing information with a governing body]..

4.

By rescinding Rule 3-3 (2) (c) and substituting the following:
(c) if, in the course of the investigation of a complaint, a lawyer has
given an undertaking to the Society that restricts, limits or
prohibits the lawyer’s practice of law, disclose the fact that the
undertaking was given and its effect on the lawyer’s practice;
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-2(d) provide information to a governing body under Rule 2-27.1
[Sharing information with a governing body]..
5.

In Rule 3-23 by adding the following subrule:
(2.2) The Executive Director may disclose information about Practice
Standards Committee deliberations to a governing body under Rule 227.1 [Sharing information with a governing body]..

6.

By rescinding Rule 4-8 (2) and substituting the following:
(2) As an exception to subrule (1), the Executive Director may disclose
information referred to in that subrule
(a) with the consent of the lawyer, in responding to an enquiry made
for the purpose of a potential judicial appointment, or
(b) to a governing body under Rule 2-27.1 [Sharing information
with a governing body]..

7.

In Rule 4-46
(a)

by rescinding subrule (4) (a) and substituting the following:
(a) provide information to the governing body under Rule 2-27.1
[Sharing information with a governing body];; and

(b)

in subrule (5) by striking “when the Society agrees” and substituting
“when the Discipline Committee agrees”.

8.

By rescinding Rule 9-9 (2) (b) and substituting the following:
(b) disclose information and documents to a governing body under
Rule 2-27.1 [Sharing information with a governing body], and.

9.

By rescinding Rule 9-19 (2) (b) and substituting the following:
(b) disclose information and documents to a governing body under
Rule 2-27.1 [Sharing information with a governing body], and.

REQUIRES 2/3 MAJORITY OF BENCHERS PRESENT
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Memo
To:
From:
Date:
Subject:

Benchers
Ethics Committee
August 28, 2018
Amendments to Rule 7.1-3 and Commentary of the Code of Professional Conduct
for British Columbia (“BC Code”), including removal of potentially stigmatizing
language

The purpose of this memorandum is to recommend that BC Code rule 7.1-3, the “Duty to
Report” rule, be amended, following similar amendment of the Model Code of Professional
Conduct by the Federation of Law Societies of Canada, to remove certain potentially
stigmatizing language from the text of the rule and the accompanying Commentary. In addition,
minor amendments to the text of the rule itself are recommended in order to improve clarity with
respect to its application.
A further benefit of the recommended amendments is that they would move the BC Code’s
provision substantially closer to matching the form and content of the Model Code’s
corresponding provision, thus serving the objective of moving toward more transparently unified
standards of professional conduct for lawyers across Canada.
Notwithstanding the intended removal of the potentially stigmatizing language and the minor
changes to improve the rule’s clarity of application, the Ethics Committee is not suggesting that
the recommended amendments would amount to substantive changes in the regulatory effect of
the existing BC Code rule.

Resolution
Be it resolved that:
The text of rule 7.1-3 of the BC Code and the text of the rule’s associated Commentary
be amended to reflect the changes indicated in the red-lined version of the rule and
Commentary presented below.
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Red-lined version of BC Code rule 7.1-3 and Commentary:
Duty to report
7.1-3 Unless to do so would involve a breach of solicitor-client confidentiality or privilege, a
lawyer must report to the Society, in respect of that lawyer or any other lawyer:
(a)

a shortage of trust monies;

(a.1) a breach of undertaking or trust condition that has not been consented to or waived;
(b)

the abandonment of a law practice;

(c)

participation in criminal activity related to a lawyer’s practice;

(d) the mental instability of a lawyer of such a nature that the lawyer’s clients are likely to be
materially prejudiced[deleted];
(e) conduct that raises a substantial question as to another lawyer’sthe honesty,
trustworthiness, or competency as of a lawyer; and
(f)

any other situation in which a lawyer’s clients are likely to be materially prejudiced.

Commentary
[1] Unless a lawyer who departs from proper professional conduct or competence is checked at
an early stage, loss or damage to clients or others may ensue. Evidence of minor breaches may,
on investigation, disclose a more serious situation or may indicate the commencement of a
course of conduct that may lead to serious breaches in the future. It is, therefore, proper (unless it
is privileged or otherwise unlawful) for a lawyer to report to the Society any instance involving a
breach of these rules. If a lawyer is in any doubt whether a report should be made, the lawyer
should consider seeking the advice of the Society directly or indirectly (e.g., through another
lawyer). In all cases, the report must be made without malice or ulterior motive.
[2] Nothing in this paragraph rule is meant to interfere with the lawyer-client relationship. In all
cases, the report must be made without malice or ulterior motive.
[3] Often, iInstances of improper conduct described in this rule can arise from a variety of
stressors, physical, mental or emotional, mental or family disturbances or substance abuse
conditions, disorders or addictions. Lawyers who suffer from such problemsface such challenges
should be encouraged by other lawyers to seek assistance as early as possible. The Society
supports professional support groups in their commitment to the provision of confidential
counselling. Therefore, lawyers acting in the capacity of counsellors for professional support
groups will not be called by the Society or by any investigation committee to testify at any
conduct, capacity or competence hearing without the consent of the lawyer from whom the
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information was received. Notwithstanding the above, a lawyer counselling another lawyer has
an ethical obligation to report to the Society upon learning that the lawyer being assisted is
engaging in or may in the future engage in serious misconduct or in criminal activity related to
the lawyer’s practice. The Society cannot countenance such conduct regardless of a lawyer’s
attempts at rehabilitation.
[4] The Society supports professional support groups, such as the Lawyers Assistance Program,
in their commitment to the provision of confidential counselling. Therefore, lawyers providing
peer support for professional support groups will not be called by the Society or by any
investigation committee to testify at any conduct, capacity or competence hearing without the
consent of the lawyer from whom the information was received. Notwithstanding the above, a
lawyer counselling another lawyer has an ethical obligation to report to the Society upon learning
that the lawyer being assisted is engaging in serious misconduct or in criminal activity related to
the lawyer’s practice or that there is a substantial risk that the lawyer may in the future engage in
such conduct or activity. The Society cannot countenance such conduct regardless of a lawyer’s
attempts at rehabilitation.

Background
Motivated primarily by a concern to eliminate or improve the text of the Model Code of
Professional Conduct, where it might unnecessarily have a stigmatizing effect on some of the
lawyers to whom the provision might apply, the Standing Committee on the Model Code
recommended and Federation Council adopted certain amendments to Rule 7.1-3 and associated
Commentary in late 2016. Following such amendment, the Model Code’s version of the Rule
and Commentary reads as follows:
Duty to Report
7.1-3 Unless to do so would be unlawful or would involve a breach of solicitor-client
privilege, a lawyer must report to the Society:
(a) the misappropriation or misapplication of trust monies;
(b) the abandonment of a law practice;
(c) participation in criminal activity related to a lawyer’s practice;
(d) conduct that raises a substantial question as to another lawyer’s honesty,
trustworthiness, or competency as a lawyer;
(e) conduct that raises a substantial question about the lawyer’s capacity to provide
professional services; and
(f) any situation in which a lawyer’s clients are likely to be materially prejudiced.
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Commentary
[1] Unless a lawyer who departs from proper professional conduct or competence is
checked at an early stage, loss or damage to clients or others may ensue. Evidence of
minor breaches may, on investigation, disclose a more serious situation or may indicate
the commencement of a course of conduct that may lead to serious breaches in the
future. It is, therefore, proper (unless it is privileged or otherwise unlawful) for a lawyer to
report to the Society any instance involving a breach of these rules. If a lawyer is in any
doubt whether a report should be made, the lawyer should consider seeking the advice
of the Society directly or indirectly (e.g., through another lawyer). In all cases, the report
must be made without malice or ulterior motive.
[2] Nothing in this rule is meant to interfere with the lawyer-client relationship.
[3] Instances of conduct described in this rule can arise from a variety of stressors,
physical, mental or emotional conditions, disorders or addictions. Lawyers who face
such challenges should be encouraged by other lawyers to seek assistance as early as
possible.
[4] The Society supports professional support groups, such as the [Lawyers’ Assistance
Program and the Risk and Practice Management Program], in their commitment to the
provision of confidential counselling. Therefore, lawyers providing peer support for
professional support groups will not be called by the Society or by any investigation
committee to testify at any conduct, capacity or competence hearing without the consent
of the lawyer from whom the information was received. Notwithstanding the above, a
lawyer counselling another lawyer has an ethical obligation to report to the Society upon
learning that the lawyer being assisted is engaging serious misconduct or in criminal
activity related to the lawyer’s practice or there is a substantial risk that the lawyer may
in the future engage in such conduct or activity. The Society cannot countenance such
conduct regardless of a lawyer’s attempts at rehabilitation.

In contrast to the Model Code’s amended provision, the present version of the BC Code’s rule
7.1-3, with potentially stigmatizing language unchanged, reads as follows:
Duty to report
7.1-3 Unless to do so would involve a breach of solicitor-client confidentiality or privilege, a
lawyer must report to the Society:
(a)

a shortage of trust monies;

(a.1) a breach of undertaking or trust condition that has not been consented to or waived;
(b)
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(c)

participation in criminal activity related to a lawyer’s practice;

(d) the mental instability of a lawyer of such a nature that the lawyer’s clients are likely
to be materially prejudiced;
(e) conduct that raises a substantial question as to another lawyer’s honesty,
trustworthiness, or competency as a lawyer; and
(f) any other situation in which a lawyer’s clients are likely to be materially
prejudiced.
Commentary
[1] Unless a lawyer who departs from proper professional conduct is checked at an early
stage, loss or damage to clients or others may ensue. Evidence of minor breaches may, on
investigation, disclose a more serious situation or may indicate the commencement of a
course of conduct that may lead to serious breaches in the future. It is, therefore, proper
(unless it is privileged or otherwise unlawful) for a lawyer to report to the Society any
instance involving a breach of these rules. If a lawyer is in any doubt whether a report
should be made, the lawyer should consider seeking the advice of the Society directly or
indirectly (e.g., through another lawyer).
[2] Nothing in this paragraph is meant to interfere with the lawyer-client relationship. In
all cases, the report must be made without malice or ulterior motive.
[3] Often, instances of improper conduct arise from emotional, mental or family
disturbances or substance abuse. Lawyers who suffer from such problems should be
encouraged to seek assistance as early as possible. The Society supports professional
support groups in their commitment to the provision of confidential counselling.
Therefore, lawyers acting in the capacity of counsellors for professional support groups
will not be called by the Society or by any investigation committee to testify at any
conduct, capacity or competence hearing without the consent of the lawyer from whom
the information was received. Notwithstanding the above, a lawyer counselling another
lawyer has an ethical obligation to report to the Society upon learning that the lawyer
being assisted is engaging in or may in the future engage in serious misconduct or in
criminal activity related to the lawyer’s practice. The Society cannot countenance such
conduct regardless of a lawyer’s attempts at rehabilitation.

Conclusion
Upon considering the rationale of removing unnecessary and potentially stigmatizing language
from the text of the BC Code and upon considering the related amendments to the corresponding
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provision of the Model Code, the Ethics Committee recommends the above described
amendments to BC Code rule 7.1-3 for adoption by the Benchers.
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Memo
To:
From:
Date:
Subject:

Benchers
Jeffrey G. Hoskins, QC for Act and Rules Committee
July 27, 2018
Rules 2-103 and 2-104—Publication of credentials hearing decisions

1. At the June meeting the Benchers approved the recommendation of the Credentials
Committee to adopt a new approach to the publication of credentials hearing decisions.
2. The Benchers received a memo from the Credentials Committee (copy attached) in which
they were presented with four options. The Benchers gave effect of the Committee’s
recommendation and chose option 4. That policy decision was referred to the Act and Rules
Committee to formulate rule amendments to give effect to the decision.
3. This is the recommendation as adopted by the Benchers:
Option 4: Publication of “Outcome of Hearing” identifying outcome at a hearing;
Reasons would be published anonymously.
4. The upshot is that written decisions from credentials hearings would normally be published
anonymously, but the result (i.e., application approved, with or without conditions or
limitations, or application denied) would normally be published without reasons but with the
applicant’s name.
5. Attached is a draft of changes intended to give effect to the Benchers’ policy decision. The
Act and Rules Committee recommends that the Benchers approve the changes. I also attach
a suggested resolution for the Benchers to adopt to effect those changes.
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Drafting notes
6. Rule 2-103 (1) currently permits the publication of a summary of a credentials hearing
decision to members of the profession. Since 2003, that has been done through the
Benchers’ Bulletin. Despite the permissive form of the rule, I believe every new decision has
been published in the Bulletin as a matter of course.
7. Subrule (3) also permits the “general” publication of summaries and whole decisions arising
from credentials hearings. Since 2003, the full text of credentials decisions has been posted
to the Law Society website in every case that I am aware of but one. In the last two years or
so we have added summaries to the website as well.
8. Subrule (1) is redrafted to reflect the intention of the Bencher decision. It requires
publication of a summary to the profession, full text of the decision on the Law Society
website and publication of the final outcome. The latter would likely be done on the website
as well, but it is not necessary to limit our options by requiring that in the rule.
9. Subrule (1.1) is added to deal with the case of court decisions arising from Law Society
credentials matters. The completeness of the Law Society’s transparency in this area requires
at least a summary of the court decision be included in the overall publication of the case.
10. Subrules (2) and (3) are re-located elsewhere in the amended rules.
11. Rule 2-104 governs the question of naming the applicant or not in publications of decisions.
This is where the major effect of the policy change will be felt. Subrule (1) as amended
would require anonymous publication of credentials decision as the default position,
reversing the current rule.
12. Subrules (2), (8) and (9) are exceptions to that general rule of anonymous publication.
13. Proposed subrule (2)(b) would permit naming the applicant if the application and the name
are already known to the public. This corresponds to a number of provisions in the current
rules. 1 Those provisions allow the Law Society to acknowledge public information about
individuals that the Society is dealing with. Rules that require the Law Society to “deny the
obvious” have led to unnecessary embarrassment in the past.

1

2

See Rules 3-3(2)(b), complaints; 3-23(2), practice standards; 3-46(3)(b) and (5)(b)(i) insurance claims, Part A and
Part B respectively; 4-8(4)(c), citation; 4-15(3), conduct review.
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14. Subrule (8) preserves the obligation for the Law Society to make public the reinstatement of
an applicant previously disbarred. Before the current Legal Profession Act, this provision
was included in the legislation.
15. Subrule (9) allows the naming of an applicant if he or she is named in a court decision.
Again, the object is to avoid denying the obvious in public.
16. Current subrules (3) to (7), which deal with the procedure for an applicant to apply for
anonymous publication of a decision, are now redundant.

Attachments:

JGH
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memorandum
draft
resolution
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Memo
To:
From:
Date:
Subject:

The Benchers
Credentials Committee
March 14, 2018
Publication of Credentials Hearing Decisions

Introduction
1. At the Benchers meeting on June 8, 2017, the Benchers considered a proposal by the
Credentials Committee to revise the current policy on the publication of Credentials
hearing decisions. That proposal was the result of concerns discussed at the Committee
level regarding the indefinite publication of personal information about applicants in
Credentials decisions. The Committee considered that the significant privacy concerns at
issue supported a reconsideration of the publication policy. In a memorandum submitted
to the Benchers at the June meeting, the Committee proposed the redaction of an
applicant’s identity after a certain period of time following publication.
2. The publication policy for Credentials decisions is found in Rule 2-104 of the Law
Society Rules, which requires the publication of the names of successful applicants unless
the applicant can show the publication will cause “grievous harm” to the applicant or
another identified individual. If an applicant is approved subject to conditions, there is no
ability to apply for an order that he or she not be identified in the published decision. If
an applicant is unsuccessful in seeking admission to the profession, the Rule requires
anonymizing his or her name unless they consent to publication.
3. Since the early 1990s, Credentials hearing decisions have been made public and
published on the Law Society website. The current rules are based on a review by the
Benchers in the early 2000s. At that time, after considering recommendations from the
Disclosure and Privacy Task Force, the Benchers resolved that unsuccessful applicants’
names should be anonymized because it served little regulatory purpose to publish their
names if they were not members of the Law Society. The Benchers considered that the
names of successful applicants should be published unless the applicant could show
“grievous harm” would result from publication. However, after a period of six months,
the Benchers considered that the information in published decisions was less relevant to
the protection of the public interest. The Benchers resolved that published decisions
would be moved from the “current” section of the Law Society website to an “archived”
section after six months.
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4. In 2014, the Benchers rescinded the rule that required archiving decisions because
Internet technology had rendered the archiving function less effective. As a result,
historical decisions are now as accessible as current decisions.
5. The publication policy for Credentials decisions engages important and competing
interests. There is a strong public interest in openness and transparency in Law Society
decisions. The public has a right to know how the Law Society reaches its decisions on
admitting applicants whose past conduct has raised questions about their character and
fitness to practice law. Public scrutiny protects the integrity of the process and promotes
confidence in the legal profession and the Law Society’s regulatory function. On the
other hand, Credentials hearing decisions often disclose intensely private information
regarding the applicant’s personal history. The indefinite publication of highly personal
information in Credentials hearing decisions may cause significant harm to applicants.
6. At the June Benchers meeting, the Committee recommended the following changes to the
publication policy:
(a) Where applicants are admitted without conditions, anonymize their names in the
published decision after a period of six months;
(b) Where applicants are admitted with conditions, anonymize their names six months
after the expiry of the conditions;
(c) Immediately anonymize the names of applicants who meet the grievous harm test;
(d) Publish the name of unsuccessful applicants, unless they can meet the grievous
harm test; and
(e) Anonymize past decisions of unsuccessful applications, if subsequently they are
admitted.
7. When the proposal was discussed at the June meeting, some Benchers expressed their
view that Applicants should not be identified at all due to the private information
discussed in Credentials decisions. Some Benchers were concerned that it would be
impossible to anonymize an applicant’s identify after it had been published on the
Internet. Another suggestion was a presumption of anonymous publication, subject to an
assessment by the panel. Others discussed the importance of transparency in the
publication of Credential decisions. Some Benchers expressed their view that
unsuccessful applicants’ names should not be published, or at least that they should be
treated in the same manner as successful applicants.
8. After some discussion, it was resolved that the Credentials Committee would consider the
comments shared at the meeting and report back to the Benchers.
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Discussion
9. The policy regarding publication of Credentials decisions involves profound issues
regarding public confidence in the Law Society’s regulatory function and the privacy
concerns of applicants and others whose deeply personal information is discussed in
Credentials decisions. It is hoped that this memorandum will inform a robust discussion
amongst the Benchers regarding the proper re-formulation of the publication policy for
Credentials decisions.
10. It is a foundational principle that courts and tribunals are expected to be open and
information is expected to be available to the public. Openness is necessary to maintain
the independence and impartiality of the Law Society. It is integral to public confidence
in the Law Society and the profession. However, in some circumstances the privacy
interests of an individual may require that certain information be redacted from published
decisions.

The Different Categories of Applicants in Credentials
Hearings
11. It is important to note that there are different categories of applicants who are subject to
Credentials hearings, and that there are different considerations at issue for the various
categories of applicants. In this memorandum we have set out what we believe to be the
relevant factors for the different categories of applicants: successful applicants; successful
applicants subject to conditions; unsuccessful applicants; transfers from other
jurisdictions; and reinstatement of disbarred lawyers.
(a) Successful Applicants
12. Under Rule 2-104, successful applicants who are admitted on conditions are named in the
decision. In reviewing Credentials decisions from the last decade, the decisions
sometimes discuss highly personal information, such as a history of substance abuse,
psychiatric issues, details of family violence, and rehabilitation efforts. In rare instances,
these decisions were redacted to protect the privacy of the applicant or third parties.
However, most decisions contained unredacted details of the events that placed the
character of the applicant under question.
13. It is apparent from a review of past decisions that it is often necessary for the hearing
panel to discuss personal details of applicants in describing how they may have addressed
their past conduct in establishing that they should be admitted to the profession. It is
questionable, however, whether the public interest requires a general rule that successful
applicants should always be named. The publication of the decision, including the critical
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reasoning for admitting the applicant, is arguably more important to transparency than the
identity of the applicant.
14. If an applicant is admitted, it is because they have met the burden of proof to establish
their good character, repute, and fitness to practice law. Once admitted, the applicant is
on the same legal standing as lawyers who have not undergone a hearing. The
publication of the applicant’s intimate personal information for an indefinite period of
time may affect their reputation throughout their career. In some circumstances it may
cause significant prejudice.
15. However, some may consider that there is a public interest in identifying successful
applicants as the public has an interest in knowing the identity of lawyers whose past
conduct has required a Credentials hearing. The issues discussed in the Credentials
hearing might affect a person’s decision to retain the lawyer. In fact, it is possible that in
some circumstances (such as where there is notoriety or media interest surrounding a
hearing), there would be controversy generated by the anonymization of the applicant.
16. It should also be noted that Credential hearings are open to the public. Any member of
the public or media can attend a hearing and publicize the hearing. The proposal to
anonymize the names of applicants does not amount to a publication ban. The public
interest in open proceedings and transparency is arguably not diminished if it is possible
for the public to ascertain the identity of the applicant in cases where there is a public
interest in doing so.
17. Further, not naming the applicant would arguably be consistent with the spirit of the
former policy of archiving older decisions. In formulating the former policy, the
Benchers of the day considered that after a period of time the information in the decision
may be less relevant to the protection of the public. They resolved that the decision
would be “archived” so that it was not easily accessible. As discussed above, evolution in
Internet technology has rendered the previous policy ineffective. Accordingly, the
Benchers may consider that revision to the publication policy would be consistent with
the spirit of the former policy, which involved making dated decisions less accessible.
(b) Successful Applicants who are Subject to Conditions
18. Under Rule 2-104(3)(a), successful applicants who are admitted on conditions are named
in the decision. These persons do not have the right to seek an order to have portions of
the decision redacted, even on the ground that publication would cause “grievous harm”.
19. A review of Credential decisions reveals that applicants who were admitted to the
profession subject to conditions often had a history of personal challenges such as
substance abuse, criminal charges, and mental illness. In many cases, these issues resulted
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in the hearing panel ordering conditions. Consequently, the published decisions often
disclose personal information for which there is a significant privacy interest.
20. For applicants who are admitted subject to conditions, however, there is a clear public
interest in knowing that a lawyer is subject to conditions. Clients have an interest in
knowing that their lawyer is subject to conditions on their practice. This weighs in
favour of identifying applicants in Credentials hearing decisions who are admitted subject
to conditions, at least for the time period the conditions are in force.
(c) Unsuccessful Applicants
21. Under Rule 2-104(2) a publication must not identify a rejected applicant unless the
applicant consents. The rationale for this policy is that there is little regulatory purpose in
publicizing unsuccessful applicants because they are not members of the Law Society.
22. A review of Credential decisions reveals that the decisions include personal information
regarding past criminal charges, domestic violence, dishonesty, and substance abuse. In
addition to anonymizing the names of the applicants, other aspects of the decisions were
redacted to protect the identity of unsuccessful applicants. As with successful applicants,
the matters discussed in Credentials decisions are often intensely personal.
23. Some Benchers have expressed the concern that a policy of naming unsuccessful
applicants may discourage certain societal groups from pursuing a career in the legal
profession.
24. There has been a concern that by not naming applicants who have been rejected, those
persons may conceal the Credentials decision in seeking admission to other law societies
or engaging in the unauthorized practice of law. This has occurred in some cases in the
past, which clearly raises concerns about protection of the public.
25. The Law Society has the discretion to disclose the Credential decisions to the Federation
of Law Societies of Canada and to other law societies. It has been noted that there is
currently a lack of communication on this issue between Law Societies. It is our view,
however, that the problem of rejected applicants attempting to conceal the decision
should be remedied through improved communications with other Law Societies rather
than through the publication policy.
(d) Reinstated Lawyers and Transfer Applicants from Other Jurisdictions
26. Under Rule 2-103(2), disbarred lawyers who are subsequently reinstated must be named
in the publication.
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27. Credential decisions involving reinstated lawyers include extensive details of the
circumstances that led to the disbarment. While these circumstances generally involved a
breach of professional rules, the decisions also included personal information such as
substance abuse and mental illness.
28. There is, however, a strong public interest in knowing the identity of a formerly disbarred
lawyer who has been reinstated. The disbarment of a lawyer is usually widely reported in
the media. Indeed, the Law Society has often publicized the disbarment of a lawyer
pursuant to its mandate to protect the public. It is not difficult to imagine the controversy
that would arise from a policy withholding the identity of a reinstated lawyer who had
been previously disbarred. It would be dramatically inconsistent for the Law Society to
publicize a disbarment and then anonymize the identity of the lawyer when reinstated.
29. It is our view that the public interest in knowing the identity of a reinstated lawyer
outweighs his or her privacy interests, particularly as the details of the circumstances
leading to disbarment have likely already been published in a disciplinary decision. The
public has a strong interest in knowing why the lawyer was disbarred and on what basis
he or she has regained the privilege to practice law.
30. With respect to applicants from other jurisdictions, Credentials hearings have been
ordered where there is a question regarding the fitness or character of the transferring
lawyer.
31. It is our view that there is a public interest in naming successful applicants who have
transferred from another jurisdiction. Given that some aspect of their past conduct
(usually professional conduct) has brought their character or fitness under review, it is in
the public interest to know the name of the lawyer and on what basis the hearing panel
has decided to accept that lawyer’s admission in this province.

Review of the Practices of Other Law Societies
32. A review of the related rules from other law societies, including the Law Society of
Ontario, the Law Society of Alberta, and the Law Society of Manitoba are outlined
below:
(a) Ontario
Rule 18 – Access to Hearing (Law Society Hearing Division, Rules of Practice and
Procedure) provides that all hearings are open to the public, unless the hearing
pertains to “intimate financial or personal matters” that should not be disclosed to
preserve the interests of any person affected or the public interest outweighs the
desirability of adhering to the principle that hearings be open to the public.
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(b) Alberta
Rule 78(2) – Public or Private Proceedings (Legal Professional Act) provides that the
Hearing Committee or the Benchers, on their own motion or on the application of the
member concerned, may direct all or part of the hearing to be private. However, even
if the meeting is private, the Society is not precluded from disclosing or publishing
the name of a member whose conduct is the subject of a hearing.
(c) Manitoba
Section 78 – Exclusion of Members of Public (Legal Profession Act) provides that a
committee, panel or court may make an order excluding members of the public from a
hearing if it thinks that “the public interest in the disclosure of other information is
outweighed by the interest of the public or any person in preventing the information
from being disclosed.”
33. In general, these rules pertain to proceedings, which are open to the public unless there is
an overarching reason to prevent this practice (eg. intimate financial or personal matters).
Further, Manitoba has implemented a policy, as of 2016, to publish the names of
applicants who review a decision on admission by way of a hearing panel of the
Admissions and Education Committee. These previously had been anonymized.

Options
34. There are a number of possible options in reconsidering the publication policy for
Credentials decisions:
Option One: Maintain the Status Quo.
35. While the current policy serves the interests of openness and transparency, it is our view
that the indefinite publication of highly personal information (in some cases long after
there is a public interest in doing so) warrants a change to the publication policy. A
lawyer’s reputation and career may be indefinitely marred by the publication of
information about events that occurred in the distant past, often before they were called to
the Bar. It is our view that the public interest does not require the indefinite publication
of this information.
Option Two: Anonymize every applicant, successful or unsuccessful, except those who
are subject to conditions or who have been reinstated. For those applicants who are
subject to conditions, anonymize the decisions once the lawyer is no longer subject to
conditions.
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36. Under this option, there would be general anonymization of applicants’ identities based
on the private nature of the information discussed in Credentials hearings. Successful and
unsuccessful applicants would be treated the same, although lawyers subject to conditions
would still be named pursuant to the public right to know that a particular lawyer has
conditions placed on his or her practice.
37. Applicants who have been reinstated following disbarment would be named, unless the
applicant meets the grievous harm test. The rationale for treating these applicants
differently is that their personal information has likely already been published in the
disciplinary decision that led to the disbarment. There is also a compelling public interest
in knowing the identity of a disbarred lawyer returning to practice.
38. While the anonymization of all applicants (except those subject to conditions and
reinstatements) would effectively protect the privacy interests of applicants, this option
raises legitimate concerns about the openness and transparency of Law Society
proceedings. Such a policy may attract controversy. Arguably, this concern may be
tempered by the fact that the hearings are open to the public. For cases where there is a
public interest in knowing the identity of a particular applicant, this information would be
discoverable.
Option Three - Name all successful applicants, but modify the test for redacting
personal information (including identity) to a less onerous test.
39. As noted above, the “grievous harm” test sets a high threshold that is difficult to meet in
practice. A review of past Credentials decisions illustrates that there are very few
examples of applicants who have met this test to avoid publication of their personal
identity and/or personal information.
40. Rather than adopt a general policy anonymizing all applicants regardless of the
circumstances, the Rules could maintain the policy of naming successful applicants, but
revise the test for redaction to make it more accessible. A modified test could be framed
as:
whether the public interest in the disclosure of the information is outweighed by the
interest of the Applicant or any other person in preventing the information from
being disclosed.
41. This is a contextual approach involving a fact-specific inquiry, allowing the hearing panel
to consider whether the privacy concerns at issue should result in the anonymization of
the applicant or the redaction of personal information. The legal test of whether the
privacy interests outweigh the interests in disclosure provides a more accessible remedy
than the “grievous harm” test. This approach allows for the publication of an applicant’s
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identity where there are no concerns with respect to personal information, but redaction in
those cases where there are privacy concerns
42. This option maintains a presumption of openness in Law Society proceedings, but allows
the hearing panel to craft an appropriate order to redact a decision to protect privacy
interests.
Option 4: Publication of “Outcome of Hearing” identifying outcome at a hearing;
Reasons would be published anonymously.
45. Under this option, all hearing reports would be published anonymously. This would
ensure that the precedential value for why or why not an applicant was or was not
admitted would be available, and there would be transparency of all decisions for the
purposes of the public interest.
46. Recognizing that the hearing itself is public, however, and that the public may be
interested in knowing whether or not a particular applicant was admitted, an “Outcome
of Hearing” (akin, perhaps, to the “order” issued by a court that is separate from its
reasons) would be issued by the Panel that named the applicant, named whether he or
she had been admitted, and (if applicable), would set out the conditions on which the
applicant was admitted (although medical conditions would continue to be redacted).
This “Outcome of Hearing” would be posted publicly on the Law Society’s website.
47. The result of this approach would be that the outcome of the hearing would be published
and would therefore be available to interested parties (including other regulatory bodies),
but none of the personal particulars of the matter would be linked to the applicant’s
name. While the reasons would be published, they would be published anonymously so
the information contained in the reasons would not be immediately linked to the
applicant. Some process may have to be identified recognizing that if the Reasons were
published contemporaneously with the Outcome, the two could be linked too easily.
This is not the Committee’s intention.
48.

As has been the case since Credentials decisions were first made public, if a particular
person asked for the reasons relating to a particular order, they would be available by
contacting the Law Society. However, the reasons would still not name the Applicant.
They would still bear a style of cause of “Re: Applicant (No. X)”.

49.

It is, of course, possible that an industrious member of the public would be able to link
the Reasons with the Outcome and post the reasons on the internet and name the
applicant. It was also possible, in the time before internet search engines were
available, that a member of the public would publish Hearing Panel decisions in another
publication that could be widely circulated. Short of prohibiting such conduct in the
rules (which might be criticized as a limitation on transparency), the Law Society has
little control over how third parties utilize material we provide.
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50.

The advantage of the method outlined above is that the Law Society will have done
what it can to be transparent about outcome while reasonably protecting an applicant
from the public connecting, through a simple internet search, an applicant with sensitive
personal information. The details the public needs in order to be able to find easily
(whether the applicant was rejected, or was admitted, and if admitted on what
conditions), will be easily obtained.

Recommendation
51.

After a considerable discussion of the issues and various options, the committee
recommends that the Benchers approve in principle Option 4 above.

52.

The Committee concludes that Option 4 presents the best balance available to the Law
Society to ensure that the public interest is protected while at the same time preserving
legitimate privacy interests of both successful and unsuccessful applicants.

53.

The public needs to know the outcome of a public hearing. If “form of practice”
conditions are applied to the successful applicant, the public needs to know what those
are. If an applicant has been rejected, it may be in the public interest for other bodies to
know that fact.

54.

However, the reasons for the outcome would not name the applicant. The public is still
protected, because the reasons will be easily accessible through the Law Society
website, and the public can assess how the Law Society reached its decision. The
rationale for the outcome will still be available to counsel for future applicants for
precedent value. But the often personal information contained in the Reasons will not
name the Applicant.

55.

Reasons have, since 1999, been available for Credentials hearings. If a member of the
public called the Law Society to ask for a copy of the reasons, they would be provided.
Option 4 would keep this practice alive. However, the style of cause would not name
the applicant. Admittedly, someone could re-publish the reasons on the internet with
the applicant’s name attached, but the Law Society can never, in a public process, fully
prevent that from occurring.

56.

While this option also does not absolutely prevent an industrious member of the public
from being able to figure out which reasons attach to which applicant, it at least
prevents Reasons naming an applicant from “popping up” on a Google search should
someone be searching a particular person out of idle curiosity. What will, instead, “pop
up” is the outcome of the hearing and that, in most cases, is what people are really
interested in.
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57.

The Committee therefore recommends Option 4 be approved in principle and that the
matter be referred to the Act and Rules Committee to draft rules to reflect the policy
direction.
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LAW SOCIETY RULES
PART 2 – MEMBERSHIP AND AUTHORITY TO PRACTISE LAW
Division 2 – Admission and Reinstatement
Credentials hearings
Publication of credentials decision
2-103 (1) Subject to Rule 2-104 [Anonymous publication]When a hearing panel or review
board issues a final or interlocutory decision on an application under this division,
the Executive Director may must
(a) publish and circulate to the profession a summary of the circumstances and of
any final or interlocutory decision of a the hearing panel or review board, on an
application under this division and the reasons given for the decision.
(b) publish the full text of the decision on the Law Society website, and
(c) publish the final outcome of the hearing or review, including any conditions or
limitations of practice or articles imposed or accepted.
(1.1) When a court issues a decision on a judicial review of or appeal from a credentials
decision, the Executive Director must circulate to the profession a summary of the
decision.
(2) - (3) [rescinded]If a disbarred lawyer is reinstated after a hearing, the Executive Director
must publish and circulate to the profession a summary of the circumstances of the
decision of the hearing panel and the reasons given for the decision.
(3) When a publication is allowed under subrule (1), the Executive Director may also
publish generally
(a) a summary of the circumstances of the decision of the hearing panel or review
board and the reasons given for the decision, or
(b) all or part of the written reasons for the decision.
(4) This rule must not be interpreted to permit the disclosure of any information subject
to solicitor and client privilege or confidentiality.
Anonymous publication
2-104 (1) Except as required or allowed under this rule, a publication under Rule 2-103 (1) (a)
or (b) [Publication of credentials decision] must not identify the applicant.
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LAW SOCIETY RULES
(2) If the application that is the subject of the hearing is rejected, theA publication under
Rule 2-103 (1) (a) or (b) must notmay identify the applicant unless if
(a) the applicant consents in writing, or
(b) the subject matter of the application, including the identity of the applicant, is
known to the public.
(3) - (7) [rescinded]The panel may order that publication not identify the applicant if
(a) the application is approved without conditions or limitations on the practice or
articles of the applicant, and
(b) publication will cause grievous harm to the applicant or another identifiable
individual that outweighs the interest of the public and the Society in full
publication.
(4) An applicant may apply to the panel for an order under subrule (3)
(a) in writing or on the record in the course of a hearing, and
(b) no later than 7 days after the written decision is issued or oral reasons delivered.
(5) The Executive Director must not publish under Rule 2-103 [Publication of
credentials decision] until
(a) 7 days after a written decision is issued or oral reasons given, unless the
applicant waives the right to apply under subrule (4), or
(b) an application under subrule (4) is resolved or withdrawn.
(6) If a panel orders that an applicant’s identity not be disclosed under subrule (3), the
panel must state in writing the specific reasons for that decision.
(7) If, on a review of a panel decision rejecting an application, the review board
approves the application, the applicant may apply to the review board under subrule
(4), and subrules (3) to (6) apply as if the review board were a panel.
(8) A publication under Rule 2-103 (1) (a) or (b) must identify the applicant if the
applicant is a disbarred lawyer applying for reinstatement.
(9) A summary circulated under Rule 2-103 (1.1) may identify an applicant who is
identified by the court.
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LAW SOCIETY RULES
PART 2 – MEMBERSHIP AND AUTHORITY TO PRACTISE LAW
Division 2 – Admission and Reinstatement
Credentials hearings
Publication of credentials decision
2-103 (1) When a hearing panel or review board issues a final or interlocutory decision on an
application under this division, the Executive Director must
(a) publish and circulate to the profession a summary of the circumstances and
decision of the hearing panel or review board,
(b) publish the full text of the decision on the Law Society website, and
(c) publish the final outcome of the hearing or review, including any conditions or
limitations of practice or articles imposed or accepted.
(1.1) When a court issues a decision on a judicial review of or appeal from a credentials
decision, the Executive Director must circulate to the profession a summary of the
decision.
(2) - (3) [rescinded]
(4) This rule must not be interpreted to permit the disclosure of any information subject
to solicitor and client privilege or confidentiality.
Anonymous publication
2-104 (1) Except as required or allowed under this rule, a publication under Rule 2-103 (1) (a)
or (b) [Publication of credentials decision] must not identify the applicant.
(2) A publication under Rule 2-103 (1) (a) or (b) may identify the applicant if
(a) the applicant consents in writing, or
(b) the subject matter of the application, including the identity of the applicant, is
known to the public.
(3) - (7) [rescinded]
(8) A publication under Rule 2-103 (1) (a) or (b) must identify the applicant if the
applicant is a disbarred lawyer applying for reinstatement.
(9) A summary circulated under Rule 2-103 (1.1) may identify an applicant who is
identified by the court.
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PUBLICATION OF CREDENTIALS DECISIONS
SUGGESTED RESOLUTION:
BE IT RESOLVED to amend the Law Society Rules as follows:
1.

In Rule 2-103 by rescinding subrules (1) to (3) and substituting the following:
(1) When a hearing panel or review board issues a final or interlocutory decision
on an application under this division, the Executive Director must
(a) publish and circulate to the profession a summary of the circumstances
and decision of the hearing panel or review board,
(b) publish the full text of the decision on the Law Society website, and
(c) publish the final outcome of the hearing or review, including any
conditions or limitations of practice or articles imposed or accepted.
(1.1) When a court issues a decision on a judicial review of or appeal from a
credentials decision, the Executive Director must circulate to the profession a
summary of the decision..

2.

By rescinding Rule 2-104 and substituting the following:
(1) Except as required or allowed under this rule, a publication under Rule 2-103
(1) (a) or (b) [Publication of credentials decision] must not identify the
applicant.
(2) A publication under Rule 2-103 (1) (a) or (b) may identify the applicant if
(a) the applicant consents in writing, or
(b) the subject matter of the application, including the identity of the
applicant, is known to the public.
(8) A publication under Rule 2-103 (1) (a) or (b) must identify the applicant if
the applicant is a disbarred lawyer applying for reinstatement.
(9) A summary circulated under Rule 2-103 (1.1) may identify an applicant who
is identified by the court..

REQUIRES 2/3 MAJORITY OF BENCHERS PRESENT
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Memo
To:
From:
Date:
Subject:

Benchers
Jeffrey G. Hoskins, QC and Alison Luke for Act and Rules Committee
July 23, 2018
Rule 3-30(2) - qualifying for mentoring CPD credit

1. The Act and Rules Committee recommends an amendment to the Rules governing CPD
credits in order to implement a Bencher decision to change the experience needed to
qualify for CPD credit as a mentor.
2. In December 2017, the Benchers approved the majority of the recommendations in the
Lawyer Education Advisory Committee’s Final CPD Report, including a
recommendation to change the requirement for obtaining CPD credit for mentoring
activities.
3. The impetus for the Lawyer Education Advisory Committee’s recommendation was to
bring the CPD mentoring requirement in alignment with the recently amended rule
governing principals, which resulted in a reduction in the amount of time required to
become a principal.
4. The current rule stipulates that, to obtain CPD credit for being a mentor, a lawyer must be
engaged in the practice of law for seven of the ten years immediately preceding the
calendar year. When that was established it mirrored the requirement for acting as a
principal to an articled student.
5. In 2017, the Benchers amended the rules to effect a reduction in the qualifying period to
be a principal, resulting in the CPD mentoring requirement becoming “out of sync” with
the new principal rule.
6. This is the rule governing the experience required of articling principals:
Principals
2-57 (1) A lawyer engaged in full-time practice may act as principal to no more than 2
articled students at one time.
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(1.1) In this rule
“associated activities” includes practice management, administration and
promotion and voluntary activities associated with the practice of law;
“full-time practice” means the practice of law and associated activities for an
average of more than 25 hours per week;
“part-time practice” means the practice of law and associated activities for an
average of not more than 25 hours per week.
(2) Subject to subrules (2.1) and (3), to qualify to act as a principal, a lawyer must
have
(a) engaged in full-time practice in Canada for 5 of the 6 years immediately
preceding the articling start date, and
(b) spent at least 3 years of the time engaged in the practice of law required
under paragraph (a) in
(i) British Columbia, or
(ii) Yukon while the lawyer was a member of the Society.
(2.1) When a lawyer engages in part-time practice
(a) any period in which the lawyer engages in part-time practice is counted at
a rate of 50 per cent for the purposes of the full-time practice requirement
in subrule (2), and
(b) the 6-year period in subrule (2) (a) is extended by the length of the period
in which the lawyer engages in part-time practice, provided that the
aggregate time in which the lawyer is not engaged in the practice of law
does not exceed 24 months in the entire period.
(3) In exceptional circumstances, the Credentials Committee may allow a lawyer
(a) who does not qualify under subrule (2) to act as principal to an articled
student, or
(b) to act as principal to more than 2 articled students at one time, despite
subrule (1).
7. Rather than proposing a mentoring rule mirroring the language of Rule 2-57, the Act and
Rules Committee recommends adopting the provision by reference. This would keep the
CPD rule simple and provide for consistency in the two related programs. It also
incorporates the policy decision to allow for up to a year of career interruption, and
recognizes that some lawyers will pursue part-time practice during the qualifying period,
both of which affects significantly more women than men. These allowances are
consistent with the goals of the Lawyer Education Committee when it made its original
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recommendation to the Benchers regarding changes to the mentoring requirements in the
Final CPD Report.
8. This is the provision that the Act and Rules Committee recommends to the Benchers for
adoption:
(2) To qualify to receive credit as a mentor, a lawyer must
(a) be qualified to act as a principal to an articled student under Rule 2-57 (2)
and (2.1) [Principals]have engaged in the active practice of law in Canada
for 7 of the 10 years immediately preceding the calendar year, and
(b) not be the subject of an order of the Credentials Committee under
subrule (4) (c).
9. The Committee recommends that the Benchers adopt the following resolution in order to
make that change:
BE IT RESOLVED to amend the Law Society Rules by rescinding Rule
2-57(2)(a) and substituting the following:
(a) be qualified to act as a principal to an articled student under Rule 2-57 (2)
and (2.1) [Principals], and.
REQUIRES 2/3 MAJORITY OF BENCHERS PRESENT
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CEO’s Report to the Benchers
September 2018

Prepared for:

Benchers

Prepared by:

Donald J. Avison
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Kerryn Garvie appointed as Manager, Governance & Board Relations
Earlier this month Ms. Kerryn Garvie, who has been with the Law Society since
January 2014, serving as our Privacy Compliance Officer, accepted a new role as
Manager, Governance & Board Relations.
Ms. Garvie graduated from the Victoria University of Wellington in New Zealand in
2005 and was admitted to the High Court of New Zealand as a Barrister and Solicitor
in May of 2006.
All of us are looking forward to working with Kerryn in her new role and I believe she
will provide excellent support to the Benchers and to the governance process.

Land Owner Transparency Act
Consultations on the proposed legislation were extended to September 19, 2018 and
the Law Society has now provided written comments to the Minister of Finance.
In addition, President Kresivo and I met with the Attorney General, the Deputy Attorney
General and with senior staff to discuss the proposed legislation. A key area of focus
was our view that any matters relevant to solicitor-client privilege should be addressed
in the Act rather than in the regulations.
The discussions with the Attorney General also addressed the Consultation Paper on
Alternative Legal Service Providers, possible legislative amendments regarding the
insurance program and the subject areas that the Law Society will likely speak to in a
submission to the Legislative Assembly’s Standing Committee on Finance.

Law Firm Regulation
The pilot of the self-assessment tool is currently underway and firms that were
selected to participate are expected to complete the process by mid-October.
While some time remains for the designated representatives of firms to complete the
process, the rate of return has been positive.

The Second 2018 BC Justice Summit
The Justice Summit convened by the Attorney General in June of this year with a focus
on Indigenous peoples and the administration of justice will meet again in November.
President Kresivo and I will attend on behalf of the Law Society.
2
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Deborah Armour, QC
Earlier this summer Deborah Armour, QC, advised me that she intended to stand down
from her position as the Chief Legal Officer of the Law Society of British Columbia.
Deb has performed the Chief Legal Officer position for more than eight years and,
throughout that period of time, she has met a consistent standard of excellence in
everything she has done. She is deeply committed to protecting the public interest, to
upholding the honour of the profession and to providing those who work with her the
knowledge, leadership and support they require to carry out their demanding
responsibilities.
Before she came to the Law Society, Deb served in several senior roles including an
eight-year term as legal counsel responsible for compliance and then as VicePresident and General Counsel with the Canadian Venture Exchange and the
Vancouver Stock Exchange.
As you know, Deb has played a critical role in shaping the regulatory work of the Law
Society and how we serve the public interest of British Columbians. Her significant
and lasting contributions include guiding the TWU litigation to its recent resolution by
the Supreme Court of Canada, her leadership in anti-money laundering both through
our discipline process and as a representative of the Law Society on the Federation of
Canadian Law Societies working group that is developing new national model rules.
Deb’s support for proactive regulation was manifest in her work with the Law Firm
Regulation Task Force, and she was actively involved in the development of our
discipline guidelines. She has also been a much sought after presenter for CLEBC,
UVic, the Inns of Court, CBABC, the International Conference of Legal Regulators and
other groups, along with teaching Ethics and Professionalism at the Allard School of
Law.
I cannot thank Deb enough for her dedication, passion, and enthusiasm, as well as the
leadership she has provided to her team. She will be greatly missed by all her staff
and by her colleagues on the executive team. We look forward to following her
continued success in new areas of endeavour.
While Deb’s original plan was to conclude her responsibilities with the Law Society in
September, she has graciously agreed to continue to October 26, 2018, for which I am
very grateful.
I will update Benchers at the September 21 meeting regarding the search process we
have initiated to recruit a new Chief Legal Officer.
3
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2019 Operations, Budgets and Fees

Presentation to:
The Benchers
September 20/21, 2018
© Law Society of British Columbia. See lawsociety.bc.ca>Terms of use

lawsociety.bc.ca

72

General Fund Overview
There are five key areas that impact the 2019 operating expenses budget:
•

Additional discipline resources required to deal with a significant increase in
citation and review hearings expected over 2018 to 2019

•

Strengthening anti-money laundering and misuse of trust accounts monitoring
and enforcement efforts, with increase in counsel resources, forensic
accounting and trust assurance

•

Additional costs related to file complexity and volume, including increased
investigations, discipline, contingency for unpredictability, mirror imaging and
hearing costs, and costs for increased PLTC student numbers

•

New provincial government health care payroll tax, costs of $440,000

•

Market based staff salary and benefit adjustments
2
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Increase in Discipline citation/review files
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•
•
•

Projected

Approximately 48 discipline files expected to go to external counsel in 2018
and 2019, expected cost over 2019 of $1.835 million
$720,000 funded from practice fee (no AML $)
$1.115 million funded from reserve as not expected to be on-going
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Unrestricted Net Assets – General Fund
2018
Net Asset Reserve Opening Balance
2018 forecasted additional revenue
Forecasted additional Discipline external counsel fee
spending- $440K Already reported to EC
Forecasted additional IME external counsel fee spending$60K previously reported to EC
Counsel Resource Plan spending (already approved)
Projected 2018 Reserve Closing Balance

$
$

3,313,000
320,000

$

(440,000)

$
$
$

(60,000)
(350,000)
2,783,000

2019
Forecasted additional Discipline external counsel fee
spending
Law Firm Regulation - set up
2019 Reserve Spending

$
$
$

(1,115,000)
(100,000)
(1,215,000)

Projected 2019 Reserve Closing Balance

$

1,568,000
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General Fund Revenue
Practising Membership Projection
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2019 full fee paying equivalent members projected at 12,383
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General Fund Revenue
PLTC Student Projections
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General Fund Revenue
Credentials and Member Services Fees
•

Review of other miscellaneous user-paid member fees to account for:
•

Increase in direct costs associated with activity

•

Degree of members services work

•

Overall inflation

•

Comparison to other law societies fees

•

Adjustments include late payment fees, retired member, non-practicing member, call and
admission, application, reinstatement, transfers, change in status, law corp

•

Generates approximately $180,000 in additional revenue to help cover costs

7
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Summary of External Organization Funding
•

Federation of Law Societies – same as 2018 fee = $28.12

•

CanLII – same as 2018 fee = $39.24

•

Courthouse Libraries of B.C. (CLBC)- Fund at $2,538,515, a 7.7% increase. Includes
additional funding for staff salary and benefits market increases and new health care payroll
tax which equates to an increase of $10 to $205 per lawyer

•

The Advocate – Fund at $332,292, or $21.75 per lawyer, to draw down a portion of net assets
reserve

•

Lawyer’s Assistance Program – Fund at $792,440, $64 per lawyer

•

Pro bono and access to justice fund – Funding provided to Law Foundation to distribute,
$346,800, apply 2% CPI increase

•

REAL program – no longer fund

8
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THE LAW SOCIETY OF BRITISH COLUMBIA
OPERATING BUDGET (excluding capital/depreciation)
For the Year ended December 31, 2019
GENERAL FUND SUMMARY
2019
Budget

2018
Budget

2017
Actual
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2019B vs
2018B
Variance

2019B vs
2017A
Variance

%

%

GENERAL FUND REVENUES
Membership fees
PLTC and enrolment fees
Electronic filing revenue
Interest income
Credentials and membership services
Fines & penalties
Program cost recoveries
Subscriptions
Insurance recoveries
Other cost recoveries
Other revenue
Building revenue and recoveries
TOTAL GENERAL FUND REVENUES

21,673,114
1,554,000
841,000
512,100
696,880
275,000
93,500
61,000
60,000
10,000
187,970
1,304,565
27,269,129

19,618,201
1,438,000
856,000
335,000
581,750
260,000
93,500
38,710
10,000
187,970
1,263,745
24,682,876

19,164,251
1,444,292
920,399
539,346
589,102
242,987
201,977
39,680
53,882
60,956
226,745
1,177,020
24,660,635

2,586,253

10.5%

2,608,494

10.6%

GENERAL FUND EXPENSES
Benchers Governance and Events
Corporate Services
Education & Practice
Communications and Information Services
Policy and Legal Services
Regulation
Building costs
TOTAL GENERAL FUND EXPENSES

1,269,531
3,213,334
4,907,990
2,090,119
2,529,907
12,529,771
1,943,477
28,484,129

1,234,323
3,212,782
4,302,696
1,968,105
2,458,415
9,609,283
1,897,272
24,682,876

1,204,151
2,796,713
3,798,359
1,948,616
2,398,084
9,027,085
1,889,959
23,062,966

3,801,253

15.4%

5,421,163

23.5%

1,597,668

(1,215,000)

(2,812,669)

4,052,310
2,978,362
1,073,948

4,454,664
2,707,673
1,746,991

(399,676)

(1,072,719)

1,073,948

3,344,659

(1,614,676)

(3,885,387)

GENERAL FUND NET CONTRIBUTION
Trust Assurance Program
Trust Administration Fee Revenue
Trust Administration Department
Net Trust Assurance Program

TOTAL NET GENERAL FUND & TAP CONTRIBUTION

(1,215,000)
4,041,687
3,367,415
674,272

(540,728)

-

9

lawsociety.bc.ca

2019 Practice Fee Recommendation

80

The Law Society of BC
2019 Fee Recommendation

2019
Law Society Operating Expenses $ 28,484
Federation of Law Societies*
348
CanLII*
486
CLBC*
2,539
The Advocate**
332
LAP*
792
Pro bono/Access (CPI Increase)*
347
REAL*
Annual Practice Fee

Funding (in 000's)
2018 Change ($) Change (%)
$ 24,683
3,801
15.4%
335
14
4.1%
473
13
2.7%
2,356
183
7.7%
405
(73)
-17.9%
792
0.0%
340
7
2.0%
25
(25)
-100.0%

2019
$ 1,874.06
28.12
39.24
205.00
21.75
64.00
28.00
$ 2,260.17

Per Lawyer
2018
Change ($) Change (%)
$ 1,754.00 $ 120.06
6.8%
28.12
0.0%
39.24
0.0%
195.00
10.00
5.1%
27.50
(5.75)
-20.9%
65.60
(1.60)
-2.4%
28.15
(0.15)
-0.5%
2.11
(2.11)
-100.0%
$ 2,139.72 $ 120.45
5.6%

*2019 full fee paying equivalent members projected at 12,383
**2019 practicing, non-practicing and retired members projected at 15,278
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Key Practice Fee Comparisons

*Fees do not include library, LAP, Advocate, if applicable, but includes capital fund
11
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Lawyers Insurance Fund Overview
•

Insurance fees recommended to remain at $1,800 (full-time) and $900 (part-time) for
2019.

•

Assume a return of 5.8% and 5.0% for 2018 and 2019, respectively, based on actuarial
projections.

•

Annual payments have generally trended up from an average of $10M in 2004-2008 to
$12.8M in 2009-2014.

•

While 2015 was unusually low at $9.3M, 2016 was the second highest year on record at
$14.7M. 2017 closed out at $12.2M.

•

Too early to predict the 2018 results, but early indications are for a low payment year.

12
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2019 Fee Recommendation
The Law Society of BC
2019 Fee Recommendation

2019
Law Society Operating Expenses $ 28,484
Federation of Law Societies*
348
CanLII*
486
CLBC*
2,539
The Advocate**
332
LAP*
792
Pro bono/Access (CPI Increase)*
347
REAL*
Annual Practice Fee
Insurance Assessment
Total Mandatory Fee

Funding (in 000's)
2018 Change ($) Change (%)
$ 24,683
3,801
15.4%
335
14
4.1%
473
13
2.7%
2,356
183
7.7%
405
(73)
-17.9%
792
0.0%
340
7
2.0%
25
(25)
-100.0%

2019
$ 1,874.06
28.12
39.24
205.00
21.75
64.00
28.00
$ 2,260.17
$ 1,800.00
$ 4,060.17

Per Lawyer
2018
Change ($) Change (%)
$ 1,754.00 $ 120.06
6.8%
28.12
0.0%
39.24
0.0%
195.00
10.00
5.1%
27.50
(5.75)
-20.9%
65.60
(1.60)
-2.4%
28.15
(0.15)
-0.5%
2.11
(2.11)
-100.0%
$ 2,139.72 $ 120.45
5.6%
$ 1,800.00
0.0%
$ 3,939.72 $ 120.45
3.1%

*2019 full fee paying equivalent members projected at 12,383
**2019 practicing, non-practicing and retired members projected at 15,278
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Mandatory Fee Comparison
(Full Time Practising Insured Lawyer)
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BENCHER RESOLUTIONS

15
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General Fund
Be it resolved that:

• Effective January 1, 2019, the practice fee be set at $2,260.17, pursuant to
section 23(1)(a) of the Legal Profession Act.

16
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Member Services and Credentials Fees
BE IT RESOLVED that effective January 1, 2019, the following Law
Society Fees and Assessments be set:

17
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Member Services and Credentials Fees
APPENDIX D
BE IT RESOLVED that effective January 1, 2019, the following Law
Society Fees and Assessments be set:


Reinstatement fee
o Application fee following disbarment, resignation or cessation of membership as a
result of disciplinary proceedings at $700, pursuant to Rule 2-85(1)(b)
o Application fee following 3 years or more as a former member at $550, pursuant to
Rule 2-85(1)(b)
o Application fee in all other cases at $450, pursuant to Rule 2-85(1)(b)



Change of Status fees:
o Application fee to become retired member at $35, pursuant to Rule 2-4(2)(b)
o Application fee to become non-practising member at $70, pursuant to rule 2-3(1)(b)
o Application fee for non-practising or retired member applying for practising certificate
at $70, pursuant to Rule 2-5(1)(b)



Permit fee for law corporation at $400, pursuant to Rule 9-4(c)



New law corporation permit on change of name fee at $100, pursuant to Rule 9-6(4)(c)



LLP registration fee at $400, pursuant to Rule 9-15(1)



Application fee for practitioners of foreign law at $700, pursuant to Rule 2-29(1)(b)



Permit renewal fee for practitioners of foreign law at $150, pursuant to Rule 2-29(1)(b)
18
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Lawyers Insurance Fund
Be it resolved that:
• The insurance fee for 2019 pursuant to section 30(3) of the
Legal Profession Act be set at $1,800;

• The part-time insurance fee for 2019 pursuant to Rule 3-40(2)
be set at $900; and
• The insurance surcharge for 2019 pursuant to Rule 3-44(2) be
set at $1,000.

19
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Law Society Overview
General Fund - Law Society Operations
Overview
The Benchers will set the 2019 fees pursuant to the Legal Profession Act, following their
review of the Finance and Audit Committee’s recommendations at the September 21st
Bencher meeting. The Finance and Audit Committee, with input and consultation from
management, has based its recommendations on a thorough review of the Law
Society’s finances, statutory mandate and strategic plan.
The focus of this budget, in addition to delivering the core regulatory programs and
meeting the established Key Performance Measures, is to support the continuing
initiatives under the Law Society’s strategic plan and mandate, and in particular,
supporting the delivery of effective and timely regulation to ensure that the Law Society
remains an effective professional regulatory body.
There are several new factors impacting the 2019 budget, which can be classified into
five main areas:
1. Volume of Discipline
One factor will be additional discipline resources required to deal with a
significant increase in citation and review hearings expected over the 2018 to
2019 time period. The 5-year average number of citation and review files is
approximately 29 per year (58 over a two year period). This average is expected
to increase to 34 files (not including the 5 files included in item 2 below). For
2018 and 2019 however, the citation and review file load is projected to be 50
and 45 files respectively.
With internal capacity limitations, approximately 48 files be assigned to external
counsel. The cost of discipline external counsel fees for these external files is
expected to be $1.835 million in 2019. It is proposed that for these costs,
$720,000 will be funded by the practice fee, and $1.115 million will be funded
from reserve. Additionally a contingency of $200,000 relating to overall external
counsel fees is proposed due to the unpredictable nature of these costs.
2. Complexity and Volume of Investigations
Increased file complexity and the number of files under investigation also
contributes significantly to the increased budget requirements for 2019. These
factors have resulted in additional resources for external counsel fees in
Investigations and other areas of regulation, as well as increased costs for mirror
imaging and hearing costs.
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3. AMLTF
All law societies across Canada have strengthened their anti-money laundering
and terrorist financing (AMLTF) monitoring and enforcement efforts. The
Federation of Law Societies formed an Anti-Money Laundering and Terrorist
Financing Working Group to review the model rules for no-cash, client ID and
verification and the use of trust accounts. These efforts have led to
strengthening the rules and an elevated focus on these matters. This has led to
more investigations which, in turn, has increased the number of files and required
resources in Investigations, Forensic Accounting, Trust Assurance, and
Discipline.
Based on current trends, we are projecting there will be approximately 15
Investigation files in 2019, with 5 of those files moving to citation stage in
Discipline during 2019. In 2019, the cost of these files for Investigations,
Forensic Accounting and Discipline is estimated at $370,000, which accounts for
a 1.5% increase in expenses. As these are expected to be on-going costs, these
costs will be funded from the practice fee, resulting in an increase of $30.00 per
member.
4. Health Tax
In 2019, the provincial government’s new health care payroll tax will come into
force at 1.95% of all salaries which applies to all organizations. As there is no
offset for MSP premiums, the total cost of this tax is $470,000, with $353,000
being funded by the practice fee, and the remainder funded by the insurance
assessment or TAF. The General Fund cost of $353,000 accounts for a 1.4%
increase in expenses, resulting in an increase of $28.51 per member.
5. Law Firm Regulation
The proclamation of law firm regulation legislation will also likely have an impact.
There is a need to develop model policies and procedures to help guide BC law
firms, with estimated costs of $100,000. Although there is the potential for an
increase in complaints, it is difficult to predict what the volume of such change
might be. For 2019, it is proposed that all costs associated with law firm
regulation be funded from reserve.
Other key assumptions and factors underlying the 2019 budget are:





2.0% growth projected over 2018 forecasted full-time equivalent practicing
lawyers, to 12,383
540 PLTC students, which is similar to 2018 projections, and 40 students more
than the 2018 budget
Credentials and member services fees are similar to historical levels, with select
increases to certain fees
Market based staff compensation adjustments
2019 Fees and Budgets Report
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Small addition of staff resources to help deliver core functions
Reduced operating expenses where possible

Budget Risks
External Counsel Fees – External counsel fees represent a significant portion of the
overall budget. While these costs are analyzed, managed and tracked rigorously, they
can also be unpredictable in nature. These costs are typically driven by three factors,
conflicts, work load and the requirement of special skills. The complexity of new cases
cannot be anticipated, which can have an impact on costs and demand.
The additional costs relating to law firm regulation, AML efforts, identifying misuse of
trust accounts and addressing the shortfall of resources in discipline are mainly external
counsel fees. These amounts, in some cases are quite large and they have been
estimated using many assumptions about the number of files, their timing and the costs
per file. The actual costs incurred could vary from what has been estimated.
Staff Vacancy Savings – In order to anticipate vacancies in staff positions during the
year, and reduce practice fee requirements, a staff vacancy savings budget is estimated
each year based on historical trends. As the amount of staff vacancy savings depends
on the total amount of staff vacancies in any given year, there may be more or less
savings than budgeted. If there are lower vacancies than estimated in the vacancy
budget, operating savings will be overestimated, resulting in budget pressure.
Membership Numbers – The revenue received from the practice fee and other
membership fees serves to offset 80% of the budgeted costs. As such, a significant
short-term reduction in members could result in a need to draw on net assets. To
mitigate this risk, we closely track member numbers and monitor the demographics of
our membership base to anticipate any potential reductions in our member numbers.
We also apply an estimate of membership numbers based on historical membership
growth.
Inflation – Staff salaries and benefits comprise approximately 70% of the total expense
budget, so rising inflation and related salary market levels may put pressure on
compensation costs. Rising inflation may also cause an increase in other operating
expenses.
Electronic Filing Revenues and Trust Administration Fees – These fees correlate
very closely with the number of real estate unit sales in BC. These fee budgets have
been set based on the forecasts of the Real Estate Association and actual results could
vary from these forecasts.
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2019 Operating Revenue Summary
General Fund revenues to provide for operations in 2019 are projected to be $27.3
million, $2.6 million (10.5%) over the 2018 budget, due to higher membership numbers,
higher PLTC student numbers, and proposed increases to select member services and
credentials fees plus an increase in the practice fee of $120.06 to provide for a
balanced budget before reserve spending. The budgeted revenue is based on
estimates of 12,383 full-time equivalent practicing members, 540 PLTC students, and
other revenues are projected at similar levels to 2018, along with select credentials and
membership fee increases.

2019 Operating Expense Summary
General Fund operational expenses, before reserve spending, are also projected to be
$27.3 million. This equates to a 5.8% increase in expenses before the additional
increase in discipline external counsel fees (1.0%), the new external counsel fee
contingency (.8%), initiatives related AML efforts and investigating misuse of trust
accounts (1.5%), and the new provincial payroll health tax (1.4%). Including all these
items, the general fund operating expenses, before reserve spending, have increased
by $2.6 million (10.5%) over the 2018 budget.
This budget also proposes spending from reserves of $1,215,000. This equates to a
total overall increase in spending over 2018 of 15.4%.

General Fund Net Assets
Overall, the General Fund remains financially sound, with $17.7 million in net assets at
the end of 2017 (excluding the TAF net assets). The net assets consist of capital
assets, primarily the 845 Cambie Street building, the capital plan, along with a working
capital reserve of $3.3 million. This level of net assets ensures that no short-term
borrowing is required to fund General Fund operations.
As noted above, some funding for the 2019 budget will come from the use of reserves.
The following reserve spending is budgeted:
1. Discipline external counsel fees for a total cost of $1.835 million in 2019, of which
$1.115 million will be funded through reserve.
2. Additional resources to develop policies for law firm regulation with estimated
costs of $100,000.
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The impact of this spending in 2018 and 2019 is outlined below.
2018
Net Asset Reserve Opening Balance
2018 forecasted additional revenue
Forecasted additional Discipline external counsel fee
spending- $440K Already reported to EC
Forecasted additional IME external counsel fee spending$60K previously reported to EC
Counsel Resource Plan spending (already approved)
Projected 2018 Reserve Closing Balance

$
$

3,313,000
320,000

$

(440,000)

$
$
$

(60,000)
(350,000)
2,783,000

2019
Forecasted additional Discipline external counsel fee
spending
Law Firm Regulation - set up
2019 Reserve Spending

$
$
$

(1,115,000)
(100,000)
(1,215,000)

Projected 2019 Reserve Closing Balance

$

1,568,000

Appendix A contains the general fund operating budget with the reserve spending.

Capital Plan
The Law Society maintains a 10 year capital plan to ensure that capital funding is
available for capital projects required to maintain the 845 Cambie building and to
provide capital for operational requirements, including computer hardware and software,
furniture and workspace improvements. In addition, the capital plan funds the annual
$500,000 debt service payment on the 845 Cambie building loan from LIF.
The annual capital allocation levy is included in the annual practice fee, and remains
unchanged at $176 per member. In the 2019 capital plan, $1.6 million is budgeted for
capital projects (Appendix C). Projects include base building maintenance, including
targeted window and cladding repairs and building up a reserve for future post tension
work and atrium repairs. In addition, operational capital includes replacing computer
hardware and software, furniture, and renovation of office workspaces.

2019 Fees and Budgets Report

8 of 33 pages

98

2019 Practice Fee
Taking all of the above into account, $1,874.06 of the 2019 annual practice fee funds
the Law Society operations and capital plan, an increase of $120.06 (6.8%) over 2018.
When external funding is added, the total practice fee is $2,260.17, an increase of 5.6%
over 2018.
The Law Society of BC
2019 Fee Recommendation

2019
Law Society Operating Expenses $ 28,484
Federation of Law Societies*
348
CanLII*
486
CLBC*
2,539
The Advocate**
332
LAP*
794
Pro bono/Access (CPI Increase)*
347
REAL*
Annual Practice Fee

Funding (in 000's)
2018 Change ($) Change (%)
$ 24,683
3,801
15.4%
335
14
4.1%
473
13
2.7%
2,356
183
7.7%
405
(73)
-17.9%
792
2
0.3%
340
7
2.0%
25
(25)
-100.0%

2019
$ 1,874.06
28.12
39.24
205.00
21.75
64.00
28.00
$ 2,260.17

Per Lawyer
2018
Change ($) Change (%)
$ 1,754.00 $ 120.06
6.8%
28.12
0.0%
39.24
0.0%
195.00
10.00
5.1%
27.50
(5.75)
-20.9%
65.60
(1.60)
-2.4%
28.15
(0.15)
-0.5%
2.11
(2.11)
-100.0%
$ 2,139.72 $ 120.45
5.6%

*2019 full fee paying equivalent members projected at 12,383
**2019 practicing, non-practicing and retired members projected at 15,278

2019 Fees and Budgets Report

9 of 33 pages

99

2019 Operating Revenue
Total revenues, excluding the capital allocation levy, are budgeted at $27.3 million, an
increase of $2.6 million (10.5%) over the 2018 budget (Appendix A).
Membership revenues are budgeted at $21.7 million, a 10.5% increase over the 2018
budget due to the projected growth in the number of practising lawyers and an increase
in the annual practice fee. Based on the average growth in membership over the last
few years, budgeted full-time equivalent practicing membership is projected to increase
to 12,383 members, 2.0% over the 2018 membership projection. Other categories of
membership are assumed to remain consistent with previous years.
Practicing Membership Projection

PLTC revenues are budgeted at $1.6 million, based on 540 students, the same number
of students as the 2018 forecast and 40 students over the 2018 budget.
Electronic filing revenues are budgeted at $841,000, a decrease of $15,000 from the
2018 budget, in line with downward trends in the real estate market
Other revenues, which include credentials and incorporation fees, fines, penalties and
cost recoveries, and interest income are budgeted at $1.9 million, slightly higher than
2018 due to select fee increases in credentials and member services and an adjusted
interest income budget that more accurately reflects interest earnings.
Building revenue and recoveries are budgeted at $1.3 million in 2019. The Law
Society owns the 845/835 Cambie building, and occupies the majority of space, and the
space that is not occupied by the Law Society is leased out to external tenants. In
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2019, external lease revenues are budgeted at $774,000, similar to 2018. Also included
in lease revenues is an inter-fund market rent allocation of $526,000 charged by the
General Fund for space occupied at 845 Cambie by the Lawyers Insurance Fund and
the Trust Assurance Program.

2019 Operating Expenses
The total operating expense budget has increased by 5.8% before the additional
increase in discipline external counsel fees budgets (1.0%), the new external counsel
fee contingency (0.8%), new initiatives related AML efforts and investigating misuse of
trust accounts (1.5%), and the new provincial payroll health tax (1.4%). Including all
these items, the general fund operating expenses, before reserve spending, have
increased by $2.6 million (10.5%) over the 2018 budget. Reserve spending is
anticipated to be $1.215 million for an additional expense increase of 4.9%, and an
overall increase of 15.4% (Appendix A).
The majority of operating expenses (69%) are related to staffing costs to provide the
programs and services to both the public and members. Additionally external counsel
fees have increased to 13% of overall spending (previously 8% in 2018) due to the
increased reserve spending on discipline files.
The chart below provides information on the type of operating expenses within the
General Fund.
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Departmental Summaries
Bencher Governance and Events
The Bencher Governance and Events area includes the costs of the Bencher and
committee meetings, including travel and meeting costs, which are required to govern
the Law Society, board relations, events and the costs of any new initiatives related to
the Bencher Strategic Plan. In addition, this includes the Executive Services
department that coordinates and organizes the Bencher and Executive meetings,
coordinates external appointments, and plans and provides administrative and logistical
support for the annual general meeting and Bencher elections.
The 2019 Bencher Governance operating expense budget is $1.3 million, an increase of
$35,000 from the 2018 budget. Travel and accommodation costs increases have been
partially offset by a reduction to the budget contingency for amounts that have been
allocated to specific budgets for the mental health wellness initiative and an articling
review by the Lawyers Education Advisory Committee under the Education and Practice
area.

Corporate Services
The departments that are included in Corporate Services are; General Administration,
Office of the CEO, Finance, Human Resources, and Records Management.
General Administration includes the Office of the CEO, who leads the Law Society
operations and reports directly to the Benchers. General administration also includes
the Operations department which provides general administrative services, such as
reception and office services, and office renovation services.
Finance provides oversight over all the financial affairs of the Law Society, including
financial reporting, operating and capital budgeting, audit, payroll and benefits
administration, cash and investment management, and internal controls.
Human Resources develops and maintains the human resource policies and
procedures, and provides services related to recruiting, compensation, performance
management, employee and labor relations, and training.
Records Management is responsible for the records management, library and archives
program, including the oversight of the electronic document management system.
The 2018 Corporate Services operating expense budget is $3.2 million, the same as the
2018 budget, with a number of cost reductions in recruiting and consulting fees
offsetting market based salary adjustments.
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Education & Practice
The departments included in Education and Practice are; Member Services,
Credentials, PLTC and Education, Practice Standards and Practice Advice.
Member Services provides services to members, including member status changes,
fee billings, unclaimed trust funds, Juricert registration, and the Call Ceremonies. This
department also administers the annual continuing professional development program
for all lawyers.
Credentials ensures new and transferring lawyers are properly qualified to practice law
in BC by preparing and assessing applicants for call and admission to the Law Society,
and licensing them to practice.
PLTC & Education helps articled students make the transition from law school to legal
practice. Taught by experienced lawyers, PLTC uses case files and model transactions
that replicate as closely as possible what students will experience during articles and
when practicing. Successful completion of the intensive, 10-week course is one of the
conditions law school graduates must meet to practice law in British Columbia.
Practice Standards addresses issues of lawyer competency with online lawyer support
courses, practice management support and other resources. The program is a remedial
program that assists lawyers who have difficulty in meeting core competencies and who
exhibit practice concerns, which may include issues of client management, office
management, personal matters, and substantive law. The Practice Standards
department conducts practice reviews of lawyers whose competence is in question, and
recommends and monitors remedial programs.
Practice Advice helps lawyers serve the public effectively by providing advice and
assistance on ethical, practice and office management issues.
The total 2019 Education & Practice operating expense budget is $4.9 million, an
increase of $605,000 (14%) from the 2018 budget. Much of the increase relates to
market based salary adjustments and the additional resources with the increase in
students and improvements to the program. The budgets relating to the mental health
wellness initiative and an articling review by the Lawyers Education Advisory Committee
are also in this area. In addition a new online learning platform is needed as all articling
students will now be required to take the small firm practice course.
Additionally $100,000 of the reserve spending, relating to establishing policies and
procedures related to law firm regulation, are included in the Education & Practice
department.

Communications and Information Services
Communications is responsible for all member, government and public relations and
provides strategic communication advice to all areas of the Law Society. The
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department also manages and maintains the Law Society website, electronic
communications and produces our regular publications such as the Bencher Bulletin,
the E-Brief and the Annual Review. In addition, this department has taken on the
responsibility to review and implement the Knowledge Management initiatives.
Information Services is responsible for all technical services relating to computer
business systems and databases, networks, websites and data storage and
communication technology.
Executive Services coordinates and organizes the Bencher and Executive meetings,
coordinates external appointments, and plans and provides administrative and logistical
support for the annual general meeting and Bencher elections.
The 2018 Communications and Information Services operating expense budget is $2.1
million, an increase of $122,000 (6.2%). There are market based salary adjustments,
and increases relating to software maintenance for systems related to case
management and mirror imaging. The Communications budget has been increased to
provide funding in areas of distribution and new media content, offset by reductions to
the government relations budget.

Policy & Legal Services
Policy & Legal Services includes a number of functions including policy, legal services,
external litigation and interventions, ethics, tribunal and legislation, information and
privacy, and unauthorized practice.
Policy and Legal Services assists the Law Society with policy development, legal
research and legislative drafting, and monitoring developments involving professional
regulation, independence of the Bar and Judiciary, access to justice, and equity and
diversity in the legal profession, and provides advice for ethical consideration and
supports the Ethics Committee. In addition, includes external counsel fees providing
services for legal defense cases and interventions on behalf of the Law Society.
Tribunals and Legislation supports the work of Law Society hearing and review
tribunals and drafts new rules and proposed amendments to the Legal Profession Act.
Information & Privacy handles requests made of the Law Society and maintains
compliance of the Law Society data and training under the Freedom of Information and
Protection of Privacy Act (FOIPPA).
Unauthorized Practice (UAP) investigates complaints of unauthorized practice of law
by unregulated, uninsured non-lawyers.
The 2019 Policy and Legal Services operating expense budget is $2.5 million, an
increase of $71,000 (3%) from the 2018 budget. This is primarily due to market based
salary adjustments.
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Regulation
There are four areas that are included in Regulation; Professional Conduct, Discipline,
Forensic Accounting and Custodianships.
Professional Conduct includes the Intake and Early Resolution and the Investigations,
Monitoring and Enforcement groups, which investigate complaints about lawyers’
conduct and recommend disciplinary action where appropriate.
Discipline manages the conduct meeting and conduct review processes, represents
the Law Society at discipline hearings and provides legal advice on investigations.
Forensic Accounting provides forensic investigation services to support the regulatory
process.
Custodianships provides for the arrangement of locum agreements or custodians to
manage and, where appropriate, wind-up legal practices when members cannot
continue to practice due to illness, death, or disciplinary actions.
The 2019 Regulation operating expense budget is $12.5 million, an increase of $2.9
million (30%) from the 2018 budget. There are market based salary adjustments, and
the addition of a forensic accountant to deal with increased forensic investigations. The
external counsel fee budgets have increased due to some large files and special
matters, and increased hourly rates. Also, there are additional funds required to provide
for AML efforts and investigating the misuse of trust accounts. Additionally, a
contingency for all external counsel fee spending of $200,000 has been added to this
area as well.
The most significant increase in this area though is related to the increase in discipline
file costs which are partially included in the fee and proposed to be partially spend from
reserve spending. As mentioned, this increase is due to an increased level of citations
and reviews in 2018 and 2019. The anticipated new Discipline files in 2018 and 2019
compared to the 5-year average file load of 29 files, as can be seen in the chart below.
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We are projecting 50 files in 2018, and 45 in 2019, based on recent trends. With
internal capacity limitations, 48 files will need to go to external counsel in 2018 and
2019, with estimated costs of $1.835 million during 2019. The proposal is that $720,000
of this would be funded by the practice fee and $1.115 million will be funded from
reserve.

Building Costs
The Law Society owns the 845 Cambie Street building and occupies 80% of the
available space. The cost of occupying and maintaining the building is partially offset by
lease revenues from tenants, which are recorded in the revenue section.
The property management department provides services in relation to tenant relations,
leasing, building maintenance and preservation, fire and safety, energy management,
and minor and major capital project management.
The 2019 building operating expense budget is $1.9 million, an increase of $46,000
(2.4%) over the 2018 budget. This increase is primarily offset by increased building
revenue and recoveries.
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Funding of External Programs
The Law Society collects a number of fees for external programs, which are included in
the annual practice fee.
Federation of Law Societies – The Federation fee will remain the same as the 2018
fee of $28.12 per lawyer. The Federation of Law Societies of Canada provides a
national voice for provincial and territorial law societies on important national and
international issues.
CanLII – The CanLII fee will remain the same as the current 2018 fee of $39.24 per
lawyer. CanLII is a not-for-profit organization initiated by the Federation of Law
Societies of Canada. CanLII’s goal is to make primary sources of Canadian Law
accessible for free on its website at www.canlii.org. All provincial and territorial law
societies have committed to provide funding to CanLII.
Courthouse Libraries of B.C. (CLBC) – CLBC provides lawyers and the public in BC
with access to legal information, as well as training and support in finding and using
legal information. Through its expanding digital collections, website content and training,
and 30 physical locations, the library provides practice support for lawyers across the
province; and for the public. The CLBC funding for 2019 will be set at $205 per lawyer,
an increase of $10 over 2018. This will result in approximately $2.54 million in funding
versus $2.36 million in 2018. These additional resources will be used to provide for staff
salary and benefit increases, and the new provincial payroll health tax.
The Advocate – The Advocate is funded at $332,292 for 2019, which will draw down
some of the Advocate net asset reserves, reducing the 2019 funding to $21.75 per
member. The Advocate publication is distributed bi-monthly to all BC lawyers.
Lawyer’s Assistance Program (LAP) –LAP provides confidential outreach, education,
support and referrals to lawyers and other members of British Columbia’s legal
community. LAP has requested funding of $792,440 which is consistent with 2018
funding. This is estimated at $64 per lawyer.
Pro bono and access to justice funding – The Finance and Audit Committee
recommended the contribution to pro bono and access to legal services funding be
increased by the CPI index in 2019. This funding is sent to the Law Foundation for
distribution. With the CPI increase of 2%, the funding amount is $346,800.
REAL initiative – There is a recommendation to no longer fund the REAL initiative.
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Trust Assurance Fee and Program
The goal of the Trust Assurance program is to ensure that law firms comply with the
rules regarding proper handling of clients’ trust funds and trust accounting records. This
is achieved by conducting trust accounting compliance audits at law firms, reviewing
annual trust reports, and providing member advice and resources. The compliance
audit program ensures that all firms are audited at least once within a six year cycle.
The Trust Administration Fee (TAF) is currently set at $15 per transaction, and will
remain the same for 2019. Assuming current TAF transactions levels, 2019 TAF
revenue is budgeted at $4.0 million, a 0.2% decrease over the 2018 projected level of
$4.1 million.
The Trust Assurance operating expense budget is $3.4 million, an increase of $386,000
from the 2018 budget. Based on a program review, a number of changes are
recommended for the next six year cycle and the addition of two auditors will provide
strength to the program. New initiatives include 1) Re-audit high risk firms, 2) Audit real
estate and wills & estate firms every 4 years, 3) Develop and deliver webinars and trust
accounting courses, 4) Promote new firm visits, 5) Update trust accounting materials, 6)
Use data analytics to improve effectiveness and efficiencies. Efficiencies will be gained
through designing condensed audit programs for low risk audits, and data analytics will
reduce audit time and allow more audits per auditor.
The TAF reserve at December 31, 2017 was $3.3 million. The Benchers recommend
the TAF reserve be 6 months of operating expenses, with any excess transferred to
Part B insurance funding. During 2018, $1.6 million will be transferred to Part B
insurance funding. The level of TAF reserve will continue to be monitored by the
Finance and Audit Committee.
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Special Compensation Fund
The Special Compensation Fund was maintained pursuant to Section 31 of the Legal
Profession Act, was financed by members’ annual assessments, and claims were
recorded net of recoveries when they had been approved for payment. Since 2004, the
Lawyers Insurance Fund has been providing coverage for dishonest appropriation of
funds by lawyers.
During 2012, the Legal Profession Amendment Act, 2012 repealed section 31 of the
Legal Profession Act. In addition, Section 23 of the Legal Profession Act was amended
to remove the requirement that practicing lawyers pay the Special Compensation Fund
assessment, which meant that, effective 2013 and onwards, there is no fee assessed
for the Special Compensation Fund.
Section 50 of the Legal Profession Amendment Act, 2012 provides for the transfer of
unused reserves that remain within the Special Compensation Fund to the Lawyers
Insurance Fund for the purposes of the insurance program. Work is continuing on the
collection of potential recoveries. During 2017, $1 million of the unused reserves were
transferred. The remaining Special Compensation Fund unused reserves will be
transferred once all foreseeable costs have been incurred
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Lawyers Insurance Fund
Overview
The goal of the Lawyers Insurance Fund (LIF) is to maintain a professional liability
insurance program for BC lawyers that provides reasonable limits of coverage for the
protection of both lawyers and their clients and exceptional service, at a reasonable cost
to lawyers. This is within an overarching objective of maintaining a financially stable
program over the long term, in the interest of the public and the profession.
Overall, a number of factors influence the financial stability of our insurance program.

Frequency and Severity of Claims
Part A:
The first factor is the total incidence of claims and potential claims, or “reports” under
Part A. The number of reports appears to be increasing from recent levels. In the 5
year period from 2004 to and including 2008, the average number of reports annually
was 945. The 4 years that followed, 2009 to 2012, reflected the impact of the recession
on claims and generated an annual average of 1,032 reports. In 2013, the number of
reports fell to 978, and in 2014, increased to 1,014. From 2015 to 2017, the number of
reports again increased to an average of 1,107. For 2018, projecting to the end of the
year, we expect the number of reports and frequency to come in slightly higher than the
average.
This increase is reflected in the report frequencies (number of reports divided by the
number of insured lawyers) for the year-to-date (June 30) compared with the past 7
years:
2010
2011 2012 2013 2014 2015 2016 2017
13.3% 14.0% 12.5% 12.0% 12.3% 13.4% 12.8% 12.9%

2018
13% (projected)

The second factor is the amount paid to defend and resolve claims. As depicted in the
graph below, the severity (the dollar value) of claim payments on a calendar year basis
is gradually increasing overall – with the exception of a dip in payments seen in the
2015 results. In the 5 year period from 2004 to 2008, the average annual payments
were $10M. The 6 years that followed, 2009 to 2014, generated average annual
payments of $12.8M. Due largely to the timing of payments, 2015 was unusually low at
$9.3M. Average payments in 2016-17 increased to $13.4M. To June 30, 2018,
payments are lower than at this point in 2017, but it is too early to predict total payments
with any reliability.
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Indemnity and Expense Payments
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Part B:
With respect to trust protection coverage under Part B of the policy, these same factors
apply but because of the small number of claims and potential claims, the year-overyear experience is more volatile. The graph below clearly depicts this volatility. 2017
closed out the year with 28 reports, only one less than the 29 in 2016. This is the third
highest in the history of the program and exceeds the annual average of 18 reports.
We’ve received 8 reports so far in 2018, which is consistent with the average.
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As to severity, in 2016 and 2017, total payments were $94,000 and $45,000
respectively, see-sawing above and below the annual average of $82,212. As
anticipated last year, we have already this year paid a significantly higher amount,
$917,000, due primarily to a number of larger payments in respect of one disbarred
lawyer, including an ex gratia payment authorized by the Subcommittee in October
2017. We continue to investigate these claims and expect to make further payments of
approximately $1.3M either this year or next.

Future Practice Risks
The third factor is the risk of increased future claims.
The expanded coverage under Part C for trust shortages caused by certain social
engineering scams came into effect as of January 1, 2017. It was expected to give rise
to increased claims, and the experience at this early stage is in line with projections.
When the expanded coverage was introduced, we predicted an average of 2 claims per
year. In 2017 we received 3 claims under Part C. One of those claims was determined
not to fall within coverage. The other 2 are projected to result in payments totaling
$422,500. There have been no claims reported under Part C to date in 2018.
In the real estate area, REDMA claims now account for $5.5M of payments and a
projected exposure of $6.2M including amounts paid. Fortunately, the risk of reports
and payments has abated in recent years. The BC government’s move to levy a tax on
foreign purchases of Vancouver real estate has, to date, given rise to 9 claims against
lawyers, with a total incurred (reserves and payments) of just over $1M.
More broadly, as illustrated in the graph below, the overall frequency of reports arising
from commercial and residential real estate practice, combined, has remained relatively
static since the increase in claims experienced in 2008, 2009 and 2010. The continuing
escalation of real estate values in British Columbia presents a risk that as values
increase, so too will the severity of claims relating to real estate. To date we have not
seen a significant shift in the severity of these claims, but we continue to monitor this
risk.

2019 Fees and Budgets Report

22 of 33 pages

112

Real Estate ‐ Commercial & Residential
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Civil litigation on the plaintiff side continues to be a significant and growing cause of
claims and potential claims – as demonstrated by the graph below. These claims
comprise almost 20% of reports in all practice areas.

Civil Litigation ‐ Plaintiff
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The Wills, Estates and Succession Act and probate rules came into effect in March,
2014. They remain likely to give rise to claims against lawyers for failing to adequately
satisfy themselves and document that the will reflects the testator’s true intentions, free
from undue influence. The graph below indicates that claims related to wills and estates
that other provinces may have experienced or that might have been expected given our
aging demographic have not increased over the 10-year period. Nonetheless, we
foresee the wills and estates practice area generating increasing numbers of future
claims as the population ages and passes on significant wealth to beneficiaries.
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Apart from the risks noted above, we are not aware of significant new insured areas of
exposure for lawyers.

Investment Returns
The fourth factor is the return on investments available to fund the insurance program.
The 2017 return on LIF long-term investments – at 10.3% – was above the benchmark
return of 7.1%. We are budgeting returns of 5.8% for 2018, based on actuarial
projections.

Net Assets
The LIF net assets as at December 31, 2017 were $84.2M, including $17.5M set aside
for trust protection claims under Part B. The unrestricted net asset position of the fund
at year-end was therefore $66.7M, $13.8M higher than the previous year at $52.9M.

Minimum Capital (Net Asset) Requirements
In addition to the investment return, there is a need to maintain a certain amount of the
fund for contingencies and adverse developments. Applying the Minimum Capital Test
(MCT) – an industry-wide solvency benchmark for insurers – the Fund’s actuary
analyzed LIF’s future risks relative to its net assets and advised on an appropriate level
of capital funding. His view was that as of year-end 2017, LIF’s MCT ratio was 243.6%,
and the program was appropriately funded based on an internal target capital ratio of
204%, at a minimum.
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Revenue
Looking ahead, the total LIF assessment revenues for 2019 are budgeted at $16.1M,
which is based on 7,963 full-time and 1,200 part-time insured lawyers. Investment
income is budgeted at $8.6M, based on an estimated investment return of 5%
(Appendix D).

Expenses
Operating expenses, excluding the provision for claim payments, are budgeted for 2019
at $8.6M, an increase of $388,111 (4.75%) over the 2018 budget (Appendix D). The
increase is due to increased fees for investment management, an increased
contribution to the administrative costs of the General Fund, and market-based salary
adjustments.

Other Assets
As referenced in our Fee Recommendation Report last year, we transferred $3.2M of
the Trust Assurance net assets from the General Fund and $1M from the wind-up of the
Special Compensation Fund to LIF in 2017. In 2018, we expect to transfer a further
$1.6M from Trust Assurance to LIF.

Recommendation for 2019
The annual insurance fee increased to $1,800 in 2018 after having been set at $1,750
for the previous seven years. Taking all factors into account, we recommend
maintaining the insurance fee at $1,800 (full-time) and $900 (part-time) for 2019.
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Annual Practice Fee and Insurance Assessment
The 2019 Law Society Budget results in an annual practice fee of $2,260.17 and an
insurance assessment of $1,800. This is a $120.45 (3.1%) increase over the 2018
annual mandatory fees.
The components of the 2018 mandatory fees for insured, practicing lawyers are as
follows:

The Law Society of BC
2019 Fee Recommendation

2019
Law Society Operating Expenses $ 28,484
Federation of Law Societies*
348
CanLII*
486
CLBC*
2,539
The Advocate**
332
LAP*
794
Pro bono/Access (CPI Increase)*
347
REAL*
Annual Practice Fee
Insurance Assessment
Total Mandatory Fee

Funding (in 000's)
2018 Change ($) Change (%)
$ 24,683
3,801
15.4%
335
14
4.1%
473
13
2.7%
2,356
183
7.7%
405
(73)
-17.9%
792
2
0.3%
340
7
2.0%
25
(25)
-100.0%

2019
$ 1,874.06
28.12
39.24
205.00
21.75
64.00
28.00
$ 2,260.17
$ 1,800.00
$ 4,060.17

Per Lawyer
2018
Change ($) Change (%)
$ 1,754.00 $ 120.06
6.8%
28.12
0.0%
39.24
0.0%
195.00
10.00
5.1%
27.50
(5.75)
-20.9%
65.60
(1.60)
-2.4%
28.15
(0.15)
-0.5%
2.11
(2.11)
-100.0%
$ 2,139.72 $ 120.45
5.6%
$ 1,800.00
0.0%
$ 3,939.72 $ 120.45
3.1%

*2019 full fee paying equivalent members projected at 12,383
**2019 practicing, non-practicing and retired members projected at 15,278
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APPENDIX A – GENERAL FUND (GF)
Operating Budget
THE LAW SOCIETY OF BRITISH COLUMBIA
OPERATING BUDGET (excluding capital/depreciation)
For the Year ended December 31, 2019
GENERAL FUND SUMMARY
2019
Budget

2018
Budget

2017
Actual

2019B vs
2018B
Variance

%

2019B vs
2017A
Variance

%

GENERAL FUND REVENUES
Membership fees
PLTC and enrolment fees
Electronic filing revenue
Interest income
Credentials and membership services
Fines & penalties
Program cost recoveries
Subscriptions
Insurance recoveries
Other cost recoveries
Other revenue
Building revenue and recoveries
TOTAL GENERAL FUND REVENUES

21,673,114
1,554,000
841,000
512,100
696,880
275,000
93,500
61,000
60,000
10,000
187,970
1,304,565
27,269,129

19,618,201
1,438,000
856,000
335,000
581,750
260,000
93,500
38,710
10,000
187,970
1,263,745
24,682,876

19,164,251
1,444,292
920,399
539,346
589,102
242,987
201,977
39,680
53,882
60,956
226,745
1,177,020
24,660,635

2,586,253

10.5%

2,608,494

10.6%

GENERAL FUND EXPENSES
Benchers Governance and Events
Corporate Services
Education & Practice
Communications and Information Services
Policy and Legal Services
Regulation
Building costs
TOTAL GENERAL FUND EXPENSES

1,269,531
3,213,334
4,907,990
2,090,119
2,529,907
12,529,771
1,943,477
28,484,129

1,234,323
3,212,782
4,302,696
1,968,105
2,458,415
9,609,283
1,897,272
24,682,876

1,204,151
2,796,713
3,798,359
1,948,616
2,398,084
9,027,085
1,889,959
23,062,966

3,801,253

15.4%

5,421,163

23.5%

1,597,668

(1,215,000)

(2,812,669)

4,052,310
2,978,362
1,073,948

4,454,664
2,707,673
1,746,991

(396,593)

(1,069,636)

1,073,948

3,344,659

(1,611,593)

(3,882,304)

GENERAL FUND NET CONTRIBUTION
Trust Assurance Program
Trust Administration Fee Revenue
Trust Administration Department
Net Trust Assurance Program

(1,215,000)
4,041,687
3,364,332
677,355

TOTAL NET GENERAL FUND & TAP CONTRIBUTION

(537,645)

-
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APPENDIX B – GF - Revenues and Expenses
2019
Budget

GENERAL FUND REVENUES
Fee and Assessment Revenues
Membership Fees
PLTC Fees
Other Credentials Fees
GLA, LLP, FLC and Law Corporation Fees
Authenticiations and Certificates of Standing
Electronic Filing Revenue
Interest Income
Other Income
Law Foundation Grant Revenue
Fines, Penalties and Recoveries
Trust Reporting Penalties
Professional Development Reporting Penalties
Discipline and Citation Fines and Recoveries
Program Cost Recoveries
Other Cost Recoveries
Building Revenue and Recoveries
LIF and Trust Administration Program
Outside Tenants including Recoveries
Other
TOTAL GENERAL FUND REVENUES

2018
Budget

2017
Actual

2019 v 2018
Budget Var

2,054,913
116,000
98,730
6,700
9,700
(15,000)
177,100
-

2019 v 2017
Actual Var

21,673,114
1,554,000
482,730
127,450
86,700
841,000
512,100
7,000
180,970

19,618,201
1,438,000
384,000
120,750
77,000
856,000
335,000
7,000
180,970

19,164,251
1,444,292
423,130
95,700
70,272
920,399
539,346
112,725
180,970

35,000
90,000
150,000
93,500
131,000

35,000
90,000
135,000
93,500
48,710

57,112
100,500
88,033
187,477
99,409

526,365
711,800
66,400
27,269,129

503,101
691,544
69,100
24,682,876

415,079
683,824
78,117
24,660,634

23,264
20,256
(2,700)
2,586,253

111,286
27,976
(11,717)
2,608,495

15,000
82,290

2,508,863
109,708
59,600
31,750
16,428
(79,399)
(27,246)
(105,725)
0

(22,112)
(10,500)
61,967
(93,977)
31,591

PROGRAM AREA EXPENSES
Benchers and Governance Committees
Bencher Meetings
Office of the President
Benchers Retreat
Life Benchers Dinner
Certificate Luncheon
LS Award/Bench and Bar Dinner
Federation of Law Societies Meetings
General Meetings
QC Reception
Welcome/Farewell Dinner
Volunteer Gifts
Gold Medal Award
Executive Committee
Audit Committee
Equity and Diversity Advisory Committee
Access to Legal Services Advisory Committee
Rule of Law & Lawyer Independence Advisory
Committee
Acts and Rules Subcommittee
Governance Review Committee
Legal Services Regulatory Framework Task Force
Law Firm Regulation Task Force
Governance Working Group
Legal Aid Task Force
Truth and Reconciliation Steering Committee
Early Intervention Working Group
Recruitment and Nominating Advisory Committee
Mental Health Task Force
Rule of Law and Lawyer Independence - Lecture
Legal Aid Advisory - Public Event
Budget Contingency
Total Benchers and Governance Committees

289,350
305,500
125,000
35,500
10,500
3,825
126,341
75,550
8,000
16,000
13,000
2,100
24,000
9,200
5,000
5,000

288,510
216,000
130,000
30,650
8,300
0
149,245
68,600
7,950
18,500
13,000
2,100
17,920
5,700
5,000
5,000

239,215
229,603
155,628
35,208
9,764
3,320
158,875
60,913
7,440
15,928
11,653
2,791
23,339
15,967
3,637
10,315

840
89,500
(5,000)
4,850
2,200
3,825
(22,904)
6,950
50
(2,500)
6,080
3,500
-

50,135
75,897
(30,628)
292
736
505
(32,534)
14,637
560
72
1,347
(691)
661
(6,767)
1,363
(5,315)

6,500
3,600
5,000
2,000
5,000
10,000
3,000
5,000
15,000
15,000
17,500
1,141,466

21,500
3,600
5,000
0
0
0
20,000
20,000
0
0
0

25,988
4,716
2,561
1,325
11,159
14
7,166
52,371
3,828
0
0

75,000
1,111,575

0
1,092,725

(15,000)
0
2,000
(15,000)
(10,000)
3,000
5,000
15,000
15,000
(57,500)
29,891

(19,488)
(1,116)
2,439
(1,325)
(9,159)
(14)
(2,166)
(42,371)
(3,828)
3,000
5,000
15,000
15,000
17,500
48,741

Board Relations and Events
Interfund Cost Recovery
Staff Vacancies
Total Bencher Governance and Events

477,621
(334,507)
(15,049)
1,269,531

391,222
(268,473)
0
1,234,324

385,998
(274,572)
0
1,204,151

86,399
(66,034)
(15,049)
35,207

91,623
(59,935)
(15,049)
65,380
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2019
Budget

2018
Budget

2017
Actual

Corporate Services
General Office
Records Management
Finance Department
Human Resources
Staff Vacancies
Interfund Cost Recovery
Total Corporate Services

1,505,825
313,065
1,182,338
871,147
(86,255)
(572,787)
3,213,334

1,598,087
305,023
1,140,236
843,013
(80,719)
(592,860)
3,212,781

1,235,677
291,134
1,067,586
738,989
0
(536,673)
2,796,713

Education and Practice
Licensing/Adminissions Dept.
PLTC and Education
Practice Standards
Practice Advice and Loss Prevention
Staff Vacancies
Total Education and Practice

1,630,207
2,661,896
670,456
81,890
(136,458)
4,907,991

1,547,898
2,170,361
620,484
82,621
(118,668)
4,302,696

1,455,955
1,761,412
573,477
7,515
0
3,798,359

Communications and Information Services
Communications
Information Management
Staff Vacancies
Interfund Cost Recovery
Total Communications and Information Services

735,124
1,779,034
(62,432)
(361,606)
2,090,119

725,689
1,668,823
(65,727)
(360,680)
1,968,105

821,699
1,492,381
0
(365,464)
1,948,616

Policy and Legal Services
Policy and Legal Services Department
Tribunal and Legislative Counsel
Legal Defence
Intervention Files
Information and Privacy
Tribunal Costs
Ethics Committee
Unauthorized Practice
Staff Vacancies
Interfund Cost Recovery
Total Policy and Legal Services

1,302,303
357,162
400,000
48,000
167,743
223,500
5,000
371,865
(68,485)
(277,182)
2,529,906

1,295,208
327,312
400,000
40,000
164,790
182,250
8,000
370,701
(63,589)
(266,258)
2,458,415

1,380,442
291,789
364,971
0
155,131
127,782
8,463
322,278
0
(252,773)
2,398,083

6,057,145
3,449,011
1,274,584
1,780,352
(31,321)
12,529,771

5,369,095
1,891,520
1,007,713
1,612,252
(271,297)
9,609,283

5,082,622
1,741,949
710,507
1,492,007

538,836
29,700
1,374,941
1,943,477

555,000
34,400
1,307,873
1,897,273

TOTAL PROGRAM EXPENSES

28,484,129

GENERAL FUND CONTRIBUTION before TAP

Regulation
Professional Conduct Group
Discipline Department
Forensic Accounting
Custodianship Program
Staff Vacancies
Total Regulation
Building Costs
Property Taxes
Financing Costs
Building Costs
Total Building Costs

Trust Administration Program
Trust Administration Fee Revenue
Total Trust Assurance Program Expenses
Net Trust Assurance Program
TOTAL GENERAL FUND CONTRIBUTION

2019 v 2018
Budget Var

2019 v 2017
Actual Var

(92,262)
8,042
42,102
28,134
(5,536)
20,073
553
82,309
491,535
49,972
(731)
(17,790)
605,295
9,435
110,211
3,295
(926)
122,015
7,095
29,849
(0)
8,000
2,953
41,250
(3,000)
1,164
(4,896)
(10,924)
71,491

270,148
21,931
114,752
132,158
(86,255)
(36,114)
416,620
174,252
900,484
96,979
74,375
(136,458)
1,109,632
(86,575)
286,653
(62,432)
3,858
141,504
(78,139)
65,373
35,029
48,000
12,612
95,718
(3,463)
49,587
(68,485)
(24,409)
131,823

688,050
1,557,491
266,871
168,100
239,976
2,920,488

974,523
1,707,062
564,077
288,344
(31,321)
3,502,685

522,873
48,594
1,318,492
1,889,959

538,836
29,700

538,836
29,700

568,536

568,536

24,682,876

23,062,966

3,755,048

5,367,645

(1,215,000)

(0)

1,597,668

(1,168,796)

(2,759,150)

4,041,687
3,364,332

4,052,310
2,978,362

4,454,664
2,707,673

2,733,815
1,467,060

2,723,195
1,474,373

677,355

1,073,948

1,746,991

677,355

677,355

(537,645)

1,073,948

3,344,658

(537,645)

(537,645)

9,027,086
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APPENDIX C – CAPITAL PLAN
Computer hardware – Monitors and Desktop
computers/VDI
Computer software – VDI Software and Server
Upgrades
Computer upgrades – DM Sysytem
Equipment, furniture and fixtures replacement
Building projects – Building cladding and window
repairs PT Strand/Atrium
Total

2019

2018

$ 210,000

$ 400,000

$ 206,000

$ 249,000

$ 48,000
$ 288,000

$ 185,000
$ 135,000

$ 814,000

$ 755,000

$1,566,000

$1,723,000
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APPENDIX D – LAWYERS INSURANCE FUND
THE LAW SOCIETY OF BRITISH COLUMBIA
Laywers Insurance Fund
For the year ended December 31, 2019
CONSOLIDATED STATEMENT OF REVENUE AND EXPENSE

REVENUE
Annual Assessment
Investment Income
Other Income
TOTAL REVENUE
INSURANCE EXPENSE
Actuaries, consultants and investment management fees
Allocated office rent
Contribution to program and administrative costs of General Fund
Insurance
Office and Legal
Premium taxes
Provision for settlement of claims
Provision for ULAE
Salaries, wages and benefits

LOSS PREVENTION EXPENSE
Contribution to co-sponsored program costs of General Fund
TOTAL EXPENSE
Net Contribution

2019
Budget

2018
Budget

16,070,679
8,633,600
60,000
24,764,279

15,303,200
8,334,529
60,000
23,697,729

930,455
323,829
1,451,566
466,228
989,429
10,216
17,198,000
3,477,864

884,000
323,834
1,391,075
470,172
957,740
9,007
17,079,000
3,223,296

(46,455)
5
(60,491)
3,944
(31,689)
(1,209)
(119,000)
(254,568)

24,847,587

24,338,125

509,462

905,254

907,605

2,351

25,752,841

25,245,730

507,111

(1,548,000)

559,438

(988,562)

2019 Fees and Budgets Report

Variance
767,479
299,071
1,066,550

2019
Budget
FTEs

%

2018
Budget
FTEs

FTE
Change

4.5%

2.09%

2.0%
23.0

22.8
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APPENDIX E – PRACTICE FEE COMPARISONS
Other Law Societies’ Practice Fees
The Law Society of B.C.’s 2019 practice fee, excluding any external funding, is $1,874.
For comparative purposes, The Law Society of Ontario (“LSO”) 2019 projected practice
fee is $1,769 and the Law Society of Alberta’s (“LSA”) 2018 practice fee has been
included at $2,600, as 2019 has not been set.
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APPENDIX F – MANDATORY FEE COMPARISON
Mandatory Fee Comparison - 2019
(Full Time Practicing Insured Lawyers)
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Notice to Profession: Law Society seeks feedback on
alternate legal service providers
September 11, 2018
The Law Society is seeking input from the profession regarding a proposal to establish a new
class of legal service professional who would hold a limited scope licence to practise in the area
of family law. The consultation paper containing the proposed scope of practice can be
found here. The concepts advanced in the scope of practice proposed in Schedule A of the
discussion paper are not conclusions. They have been prepared to focus discussion. The Law
Society will consider written submissions received via email to consultation2018@lsbc.org or to
the Law Society by 5:00 pm on November 16, 2018.
Submissions on this consultation paper are collected under authority of
the Freedom of Information and Protection of Privacy Act, RSBC 1996, c. 165, s. 26(c).
The information will be used to analyze and develop the policy initiative
described in the consultation. Please note that of all submissions will be
published on the Law Society website. If you have any questions about the collection, use
or disclosure of this information, contact Michael Lucas in the Policy and Legal Services
department, Law Society of British Columbia, 8th Floor, 845 Cambie Street, Vancouver, BC
V6B 4Z9, 604.669.2533 or mlucas@lsbc.org.
In December 2014 the Benchers unanimously adopted a task force report that recommended the
Law Society seek an amendment to the Legal Profession Act authorizing it to establish and
regulate new classes of legal service providers in order to address unmet and underserved legal
needs. Research suggests that as much as 85 per cent of people with a legal problem will not get
the assistance of a lawyer. Many of these people are left to solve their legal problems on their
own. The Benchers endorsed the recommendation that finding ways to connect these people with
educated, regulated and insured legal professionals practising under a limited scope licence
would be in the public interest.
Earlier this year the Alternate Legal Service Provider Working Group was established to advance
the project. The working group focused first on family law, as it is frequently identified as an
area of need where the absence of skilled help can exacerbate the hardship families suffer. The
working group held a series of focus group consultations, which provided feedback from
lawyers, the judiciary, self-represented litigants and professionals who work at clinics that
promote access to justice. The consultation paper is informed by that feedback. The consultation
paper explains the background in greater detail, and further information can be found on
the Alternate Legal Service Providers page of the Law Society website.
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The working group will reconvene after the consultation has closed and will consider the written
submissions it receives. It will analyze the proposals in the consultation paper in light of that
feedback, and further refine its thinking prior to making a final recommendation to the Benchers
regarding the proposal.
The Law Society encourages all lawyers, regardless of their area of practice, to read the report
and consider making a written submission on this important initiative.

125

Family Law Legal Service Providers:
Consultation Paper
Alternate Legal Service Provider Working Group
Miriam Kresivo QC, Chair
Nancy Merrill QC
Craig Ferris QC
Jeff Campbell QC
Lisa Hamilton QC

September 2018
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I.

Purpose of the Consultation
1. To improve access to legal services, the Benchers have resolved to seek amendments to the
Legal Profession Act to permit the Law Society to create categories of members who are
not lawyers and to permit them to provide some legal services directly to clients as
regulated alternate legal service providers1. At the beginning of this year, the Alternate
Legal Service Providers Working Group (the “Working Group”) was created to develop
policy recommendations for consideration by the Benchers in connection with this
initiative.
2. This consultation paper has been prepared to describe a proposed scope of practice for this
new category of members, which is attached as Schedule A to this paper. This draft has
been prepared on the basis of policy work undertaken by the Law Society in connection
with its study of issues relating to unmet and underserved needs for access to justice in
British Columbia and has been refined as a result of discussion within the Alternate Legal
Service Providers Working Group and as a result of some preliminary consultation with
small groups of stakeholders in relation to an earlier draft.
3. The Law Society of British Columbia seeks input from the public, lawyers, the judiciary,
and justice system stakeholders regarding the proposals contained in this consultation paper
and in particular as reflected in Schedule A. The purpose of the consultation is to provide
the Benchers with input that can be refined to ensure the end product advances the object
of improving access to affordable, competently delivered legal services in an area of need,
while maintaining public interest in the administration of justice.
4. When reviewing the content of this paper, it is important to keep in mind that the proposed
new category of legal professional contemplated in this initiative will, before obtaining a
licence to practise law, first have to successfully complete an education and training
program approved by the Law Society, and tailored to ensure the provider is able to provide
legal services within the scope of the limited licence in a competent and professional
manner. This new class of legal service professional will be highly trained, and will be
subject to a code of professional and ethical conduct, insured, and regulated by the Law
Society.
5. The concepts advanced in the scope of practice proposed in Schedule A are not
conclusions. They have been prepared to focus discussion. The Working Group will

1

No final decision has been made on the name for these service providers.
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analyze the feedback it receives and, based on its analysis, further refine its thinking in
order to present a series of recommendations to the Benchers.

II.

Background to the Initiative

6. The foundation of the Law Society’s policy decision to seek amendments to the Legal
Profession Act to permit the creation of new categories of members to provide limited legal
services directly to clients has developed over the last decade through the work of various
committees and task forces, including the Futures Committee, the Access to Justice
Committee, the Delivery of Legal Services Task Force, the Legal Service Providers Task
Force and the Legal Services Regulatory Framework Task Force. Where these groups have
written reports, the reports are available through the Law Society.2
7. The existing marketplace for legal services limits the ability of many to access lawyers’
services. Research indicates that perhaps only 15% of those facing a legal problem seek
the advice of a lawyer in resolving it. As many as 70% of those facing a problem seek no
help at all. People often identify cost as the main reason they do not seek legal assistance
when facing a legal problem. Other reasons have been identified as well, including
inability to recognize a problem as having a legal aspect, not viewing the legal problem as
warranting the help of a lawyer, wanting to solve matters without assistance, and mistrust
of lawyers (to name a few). However, it is clear that a large unmet need for legal services
exists because many people are unable or unwilling to pay the market rate for lawyers’
services. Accepting that it is in the public interest for people to be able to access legal
advice and services when facing a legal problem, this result is inconsistent with the Law
Society’s objects and duty set out in s. 3 of the Legal Profession Act. Creating options for
the provision of legal services at a lower cost aims at reaching at least a portion of those
who are currently seeking no advice at all.
8. In 2014 the Legal Services Regulatory Framework Task Force made a series of
recommendations that the Benchers unanimously accepted to permit the Law Society to
seek a legislative amendment enabling the Law Society to create new categories of
members, other than lawyers, to provide some legal services. At the time, the Benchers
accepted that there were seven areas of practice3 in which the public would benefit from
greater access to legal services.

2

See https://www.lawsociety.bc.ca/our-initiatives/legal-aid-and-access-to-justice/alternative-legal-service-providers/

3

They identified Family law, Employment law, Debtor/creditor law, Advocacy before administrative tribunals,
Advocacy in small claims court, Traffic court matters, Acting as advisor or counsel at mediations and arbitrations.
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9. In anticipation of the possibility of obtaining the legislative amendments, the Law Society
has chosen to focus first on the area of practice where evidence suggests the public could
most benefit from greater access to legal services: family law.
10. Family law has been identified as a good starting point given that legal needs surveys have
frequently identified this area of the law as one in which there is a sizable segment of the
population who have trouble accessing legal services. Court statistics also show a high
incidence of self-represented litigants in family law. Difficulties accessing services in an
area of law that can be complex and often highly adversarial can result in poor outcomes
for individuals seeking a resolution to their legal issues.
11. British Columbia is not the only jurisdiction undertaking this examination. Both
Washington State and Utah have recently created regimes that permit alternatives to a
lawyer for some family law services. In Canada, Ontario, which has had licensed
paralegals for over a decade, is now examining what scope of practice paralegals should
be given in family law matters.
12. The Law Society has not identified family law as the area of focus because it is easy. In
fact, in many respects, it is one of the more difficult areas of law to practice competently.
Nor did the Law Society identify family law out of a belief that lawyers who practice family
law are failing the clients they serve. British Columbians who can afford to retain a family
law lawyer often benefit from the services of highly skilled, professional and
knowledgeable practitioners. If all British Columbians could access this help, it would not
be necessary for the Law Society to undertake this work. However, we know from practical
experience, research, and courts that year-over-year see a rise in self-represented litigants,
that this is not the case.

III.

Objective of Creating a New Class of Legal Professionals

13. For the reasons discussed above, the Working Group is looking to identify a scope of
practice for the provision of family law services by a new group of legal service providers
who are credentialed and licensed by the Law Society that will meet the needs of
underserved segments of the population. The expectation is that the initiative will improve
the ability for those whose legal needs are not currently being met because they are not
able to afford the service. The initiative aims to increase access to services by creating a
group of legal professionals who, while trained and credentialed, will have lower costs of
entry to the profession and will therefore be able to charge less than a lawyer would charge.

DM1998760
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IV.

Developing a Framework for Scope of Practice for British
Columbia

14. The Working Group has grappled with the question of how broad or how narrow should
the scope of practice be for regulated family law legal service providers in British
Columbia. It has wrestled with questions such as “How should that framework be drafted
to meet the needs for unmet and underserved legal services in this province?” and “What
is the right scope of practice for which service providers can be trained at a lower cost and
still provide useful services to meet unmet or underserved needs?”
15. At paragraph 96 of its 2014 report, the Legal Services Regulatory Framework Task Force
recommended a broad approach to how services should be provided by alternative legal
service providers:
The new scope of legal service providers should be able to practice law (as
that term is defined in the Legal Profession Act) within the limited scope
that is identified. They should be permitted to provide legal information
and advice, assist in drafting, filling out forms, coaching, interpreting
substantive and procedural law, and, with some limitations, be permitted to
provide advocacy services
although it also noted at paragraph 118 that:
…some legal matters might justify a reservation of practice to lawyers such
as complex matters of substantive or procedural law, or where there is a
significant risk of harm to the client…
16. Schedule A to this paper is a draft Proposed Framework for a scope of practice for family
law legal service professionals. Schedule A is not a final proposal. It is prepared for the
purpose of this consultation to provide a focus point, as it is obvious that the scope of
practice of the new professionals contemplated by the Law Society’s initiative will be a
key element in the success of this initiative.

V.

Education and Training
17. The new class of legal service professionals will be fully trained and regulated. The Law
Society will establish the qualification process. After defining and approving the scope of
practice, the Law Society will have to consult with education professionals, colleges and
universities regarding the development of an education program, and consider internally
the extent to which our PLTC program might be applicable to the training of these
professionals. However, we anticipate that the training will include the following concepts:

5
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a. Fundamentals of family law;
b. Effective interviewing skills, triage intake and assessment;
c. Dealing with families in crisis;
d. Screening for family violence and power imbalances;
e. Cultural competency training;
f. Effective advocacy, negotiation and settlement skills;
g. Legal research and writing;
h. Understanding forms, applications and procedure in the family law context;
i. Division of property and other interests;
j. Assessing the financial conditions of the parties;
k. Understanding child support and welfare;
l. Legal proceedings in both adversarial and alternative dispute resolution forums;
m. Management of trust accounts;
n. Ethics, professional responsibility and giving and receiving undertakings;
o. Enforcing court orders;
p. Business and practice management fundamentals;
q. Identifying when to get a lawyer involved and/or referring a client for independent
legal advice;
r. Dealing with unrepresented parties.
18. The deeper details of the education and credentialing will involve ensuring these new legal
professionals are properly trained to provide the services they are licensed to provide, and
to understand the broader issues in order to identify circumstances where they will be
required to advise the client to see a lawyer as the matter involves issues that fall outside
the permitted scope of the license. As the education program is developed there will be
further opportunity to provide feedback to the Law Society.

DM1998760

6

131

VI.

Examples from Other Jurisdictions
19. As noted, other jurisdictions have begun, or are considering, qualifying alternate legal
service providers to provide certain family law legal services. They are set out in Schedule
B to this Consultation Paper for comparison purposes.

VII. What We Are Seeking From You
20. We are seeking your views on what should be the permitted scope of practice for alternate
family law legal professionals. In formulating your feedback it is important to keep in
mind that the object is to improve access to legal services. In practical terms, this requires
the legal professionals to have a sufficient scope of practice to be economically viable as a
career. It is also critical to understand that when the Law Society approves the scope of
practice, it will construct education, skills training and regulatory requirements that ensures
the legal professionals are properly trained and regulated. Keep in mind as well that what
is attached in Schedule A has been prepared for the purpose of the consultation, not
as a final recommendation.
21. Without limiting the content of written submissions, we would particularly be interested in
your views on the following:


What do you like or dislike about the framework outlined in Schedule A?



Is the framework likely to achieve the desired outcomes? If not, how might it be
modified to achieve the outcomes?



Does the framework miss any types of legal services that you consider should be
included?



Does the framework include any legal services you think should be excluded?



Should the service providers be “officers of the court?”



Is there a broader possible scope of practice, not contained in the framework that
is appropriate for alternate legal professionals who are engaged in collaborative or
non-adversarial processes?



What services contained in the framework are the most complex and fraught with
risk of significant and/or enduring harm to the client (or their children) if not
performed by an experienced lawyer? How are these risks mitigated now where
they are performed by less experienced lawyers?
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Should the proposed new service providers be subject to the same (or similar)
professional conduct/ethical responsibilities as lawyers? Should they be subject
to the CBA Best Practice Guidelines for lawyers practising family law?



Are there any other reforms to the provision of family law legal services that
could be addressed through the use of alternate legal service professionals?

22. Your input on this consultation process is important and will be appreciated. The most
useful feedback will explain why you think something contained in this consultation paper
will or will not work, and provide practical suggestions for how to improve the initiative
to achieve the object of using alternative legal service providers to increase access to costeffective, competently delivered legal services to people who, at present, struggle to access
the services of lawyers in the area of family law.
23. The goal is to identify a scope of practice for family law service providers that will
complement the services provided by lawyers, but that will assist a greater proportion of
the public to obtain necessary legal information and advice on family law matters.

DM1998760
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Schedule A
Proposed Framework for Scope of Practice for Family Law Legal
Service Providers in British Columbia
All new “family law legal service providers” will be members of the Law Society and authorized,
within the scope of permitted activity, to “practice law” as that term is defined in the Legal
Profession Act except as excluded in Part 2 below. They will be trained to standards set by the
Law Society to ensure that they are qualified to provide the services contemplated in this proposed
Framework.
The Law Society anticipates that this new category of legal professional will also be fully trained
as “dispute resolution professionals” as defined by the Family Law Act.
1. Family law legal service providers will be permitted to provide legal services
relating to the following matters:
The proposed new category of legal professional will be permitted to practise law in family law
matters, including the preparation of documentation and proceedings and to act and advise on all
areas of family law, except with regard to matters or activities specifically excluded in Part 2
below.
Within the scope of permitted services, professional family law legal service providers would be
permitted generally to:


Establish a contractual relationship with a client not represented by a lawyer or with
a client who is represented by a lawyer where the lawyer consents;



Conduct client interviews to understand client objectives and obtain relevant facts;



Advise a client about available legal options (including about retaining a lawyer
where the matter appears to be beyond the scope of permitted activities);



Take instructions to begin legal processes, including advising about and deciding
on which forms to use and completing forms and organizing service for the client;



Communicate with another party’s representative, or with another party where
unrepresented;



Advise about the anticipated course of legal proceedings, including where and
when the client may need a lawyer to become involved;



Attend at mediations within scope of permitted activities;
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Act as mediator;
The Task Force’s rationale for including this provision in this consultation is that non-lawyer
mediators are permitted already to conduct mediations and are required to undertake stringent
training requirements.

Regulated service providers under the current proposal should be

permitted to conduct mediations. As they will be, if the initiative is approved, members of the
Law Society, they will be required to meet all of the training and practice requirements set

for family law mediators by the Law Society.



Prepare orders within scope of permitted activities;
Should service providers be allowed to draft orders?
The Task Force recognizes that the Court now prepares orders where self-represented parties are
before it. However, the Task Force has tentatively concluded that it nevertheless is advisable to
permit service providers to prepare orders. While it is not contemplated that the service provider
will be appearing as counsel (see section 3 below), he or she will have a representative role.



Advise about how agreements or court orders may affect a client’s rights and
obligations;



Refer matters beyond scope of permitted activities to a lawyer;



Accept referrals within scope of permitted activities from a lawyer;



Represent a client in settlement discussions and prepare settlement agreements and
orders incorporating settlements within scope of permitted activities;

Should a service provider be permitted to draft and finalize settlement agreements?
The Task Force debated this at some length. It proposes for the purposes of this consultation that
full representation of a client should include finalizing settlements. The model contemplated is
therefore beyond that associated with that currently existing for non-lawyer mediators who are
not allowed to draft settlement agreements. Service providers contemplated in this initiative are,
however, representing clients, and it seems counterproductive to the access to legal services
imperative to require a client, having been represented through the settlement negations by a
service provider, to then have to retain a lawyer to finalize the agreement. The service provider
will be educated and trained in preparing agreements and will be regulated for competence.
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Others may have different views. What alternatives exist? Should a lawyer be required to vet a
final agreement?



Give and receive undertakings

Should service providers be permitted to give and receive undertakings?
The Task Force has included this provision because, if permitted to represent clients in
settlements and at mediations, the service provider likely has to be able to give and receive
undertakings. Education on the importance of undertakings to the legal system and the role of
undertakings in litigation would have to be included, and the proposal would include regulation
of conduct relating to undertakings to the same standard as lawyers. It is worth keeping in mind
that the BC Code already permits the giving and receiving of undertakings by paralegals working
under the supervision of lawyers provided certain processes are followed.



Operate a trust account
Similarly, to be able to perform the services contemplated, a service provider will likely need to
operate a trust account. Moreover, operation of a trust account better protects clients providing
retainers. Again, it is contemplated that education on the operation of a trust account will be
required, and the service provider should be regulated to the same standard as a lawyer in the
operation of a trust account, including audit.



Enforce orders.

The Task Force considers that, having represented a client through a proceeding to obtain an
order, it would be counterproductive to the initiative to require the client to then retain a lawyer
to enforce the order. Should this include all orders, including through to an application for
contempt?

2. The following scope of practice will be excluded from the general provisions
outlined above:
All matters where the involvement of third parties outside the spousal relationship
is expected to raise claims within the proceedings;
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Such as, for example, family trusts, family corporations, partnership agreements, beneficial
interest of third parties in family assets, mortgages in favour of third parties, other than
institutional lenders, etc.

All matters with respect to children that:


involve the relocation of a child;



raise allegations of alienation of affection;



identify child protection concerns;



Matters relating to the division of pensions other than benefits under the Canada
Pension Plan;



All matters relating to the Hague Convention;

Is this too limiting an exception? Should alternate service providers be prohibited only from
defending such an application?

Note: the Working Group debated at some length whether to exclude from scope of
practice all matters relating to allegations of domestic violence, sexual abuse and
substance abuse. Given that the listed allegations are not uncommon, the Group had
some concern that including this exception would be too limiting to the initiative, and
that people who needed the services of the new category of service provider would be
excluded from using them even though the nature of the services sought was otherwise
not complicated. Do you agree or disagree?

3. Appearances in Court
Subject to the agreement of the Courts, family law legal service providers will be permitted to
appear in court to assist a client to represent him or herself. The legal service provider will be
permitted, as described above, to prepare court forms, including pleadings, on behalf of the client,
to prepare affidavits, and to advise and assist the client in preparing disclosure and discovery of
evidence, and will be permitted to appear in court with a client to advise the client on court
processes and to support the client’s in-person representation, including responding to questions
from the Court if requested to do so by either the Court or, with the Court’s permission, the client.
DM1998760
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The right of audience before a court is ultimately a matter for the court to determine. The
proposal is to begin this initiative with a “McKenzie Friend”-like role, where the service
provider is able to assist the client in preparing at and appearing in court, and advising the
client during the appearance. It is not proposed at the outset that the service provider will be
permitted to act in a full representative capacity as counsel in court.
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Schedule B
Examples from Other Jurisdictions
Set out below is a survey of some of the considerations that have been given to scope of practice
in other jurisdictions.
1. Ontario
The Law Society of Ontario (“LSO”) has approved, in principle, a new licence that will permit
paralegals to provide some form of family law legal services. The LSO’s approval of the new
licence emerged shortly after the release of Justice Annemarie Bonkalo’s Family Legal Services
Review,4 a report that was jointly commissioned by the Attorney General of Ontario and the Law
Society of Upper Canada (now the LSO).5
In her report, Justice Bonkalo highlighted widespread access to justice deficiencies for people
involved in family law disputes. To enhance access, Justice Bonkalo recommended, inter alia,
expanding the scope of practice of paralegals licensed by the LSO to include the provision of
family law services.
While the LSO will ultimately establish the regime for family law paralegals, Justice Bonkalo
recommended the following framework for an extensive scope of practice:


The Law Society of Ontario should create a specialized licence for paralegals to provide
specified legal services in family law;



Family law paralegals should be permitted to work in the areas of:
o

Custody;

o
o
o
o

Access;
Simple child support cases;
Restraining orders;
Enforcement; and

4

Available at https://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/family_legal_services_review/

5

The Bonkalo report has received a decidedly mixed reception. The Law Society of Ontario is however pursuing
the recommendations and is examining what scope of family law-related legal services could be permitted to
paralegal licensees.
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o




Simple and joint divorces without property.

Family law paralegals should not be permitted to work in the areas of:
o

The Convention on the Civil Aspects of International Child Abduction (i.e. the

o
o
o
o

Hague Convention);
Child protection (which was outside the scope of Justice Bonkalo’s review);
Property;
Spousal support;
Complex child support in which discretionary determinations are necessary to
arrive at an income amount (e.g. self-employment, undue hardship); and

o

Relocation.

Within the permitted practice areas, family paralegals should be allowed to:
o
o

Conduct client interviews to understand the client’s objectives and to obtain facts
relevant to achieving those objectives;
Perform the following forms-related tasks:
-

Complete court-approved forms on the client’s behalf;

-

Advise the client on which form to use;
Advise the client on how to complete the form;
Sign, file and complete service of the form on the client’s behalf;
Obtain, explain and file any necessary supporting documents on the
client’s behalf;
 Select, draft, complete or revise, or assist in the selection, drafting,
completion or revision of, a document for use in a proceeding;
 Determine what documents to serve or file in relation to the
proceeding, determine on whom to serve or file a document, or
determine when, where or how to serve or file a document;





Advise the client about the anticipated course of proceedings by which
the court will resolve the matter;
Communicate with another party or the party’s representative;
Represent a client in mediated negotiations;
Prepare a written settlement agreement in conformity with the
mediated agreement;
15
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Represent a client in court, other than at trials; and
Advise a client about how a court order affects the client’s rights and
obligations.

2. Washington State
In 2012 the Supreme Court of Washington authorized the creation of Limited License Legal
Technicians (“LLLT”s).6
The LLLT program is relatively narrow. It permits LLLTs to:


Inform clients of procedures and course of legal proceedings;



Provide approved and lawyer prepared self-help materials;



Review and explain documents and exhibits from opposing parties;



Select, complete, file and serve approved and lawyer prepared forms and advise of their
relevance;



Advise clients of necessary documents and explain their relevance; and



Assist clients with obtaining necessary documents.

However, LLLTs may not:

6



Represent a client in court, administrative or formal dispute resolution proceedings;



Negotiate a client’s legal rights;



Communicate a client’s position with another person; or



Convey the position of another party to a client.

Washington State Supreme Court In the Matter of the Adoption of New APR 28 – Limited Practice Rule for
Limited Licence Legal Technicians Order No. 25700 – A -1005, Filed June 15, 2012.
http://www.courts.wa.gov/content/publicUpload/Press%20Releases/25700-A-1005.pdf
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3. Utah
The Utah Supreme Court recently approved the creation of Licensed Paralegal Practitioners
(“LPPs”). The specific rules for the scheme are still in development. However, LPPs have been
approved in principle to practise in several areas, including family law.7
In designing its recommendations, the Court subcommittee tried to identify the gaps in legal
services and tried to find solutions to address those gaps, recognizing at the same time that there
was little point to permitting a paraprofessional to provide services in areas in which there is no
demand. It chose to focus on areas within family law in which the number of self-represented
parties was very high.8
In family law, LPPs will be able to work on temporary separation, divorce, paternity, cohabitant
abuse, civil stalking, custody/support and name changes. Within those areas, LPPs will be
authorized to provide the following services:


Establish a contractual relationship with a client who is not represented by a lawyer;



Conduct client interviews to understand a client’s objectives and to obtain facts relevant
to achieving that objective;



Complete court-approved forms on behalf of a client;



Advise about which forms to use and how to complete forms;



Sign, file and complete service of forms;



Obtain, explain and file any necessary supporting documents;



Advise about the anticipated course of proceedings by which the court will resolve the
matter;



Represent a client in mediated negotiations;



Prepare a written settlement agreement in conformity with the mediated agreement; and

7

Supreme Court of Utah Report and Recommendations of Supreme Court Task Force to Examine Limited Legal
Licensing November 2015.
http://www.utcourts.gov/committees/limited_legal/Supreme%20Court%20Task%20Force%20to%20Examine%
20Limited%20Legal%20Licensing.pdf

8

Ibid pages 14 – 15.
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Advise about how a court order affects a client’s rights and obligations.

4. Arizona
Arizona licenses individuals and businesses as Legal Document Preparers (“LDPs”). Effective
July 1, 2003, all individuals and businesses preparing legal documents, without the supervision of
an attorney in good standing with the State Bar of Arizona, had to be certified pursuant to Arizona
Supreme Court Rule 31 and Arizona Code of Judicial Administration §7-208.
LDPs are certified by the Arizona Supreme Court Board of Legal Document Preparers with the
purpose of preparing or providing legal documents for an individual or entity engaged in self
representation in any legal matter. LDPs do not work under the supervision of a lawyer and they
can assist in Family Court related matters such as divorce and separation, paternity, custody, child
support, and parenting time.9
The scope of practice for LDPs is as follows:


Can prepare or provide legal documents and general legal information (but not specific
advice, opinions, or recommendations about possible legal rights, remedies, defenses,
options, or strategies).



Can provide general factual information about legal rights, procedures, or options and
provide forms and documents (and arrange for service of legal forms and documents).



May not sign any document other than specified notices.



Cannot give legal advice, legal opinions, or promises, and communications are not
privileged.10

5. California
On September 30, 1998 the California Governor signed California State Senate Bill SB1418,
regulating the legal document preparation profession in the State of California, and creating a
new formal title, Legal Document Assistant (“LDA”).
LDAs have the ability to distribute legal materials to their customers that have been published or
approved by a lawyer. They can also prepare legal documents under the direction of their

9Arizona

Association of Independent Paralegals, What a Certified Legal Document Preparer can do for You, online: AAIP
<https://www.independentparalegals.com/what-a-certified-legal-document-preparer-can-do-for-you/>.

10Arizona

Judicial Branch, Legal Document Preparers online: AzCourts <http://www.azcourts.gov/cld/Legal-DocumentPreparers>.
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customers, and file legal documents in the appropriate courts. LDAs are required by law to be
registered and bonded in the county where their principal place of business is located.11
The scope of practice for LDAs is as follows:


Provide general published factual information about legal procedures, rights, or obligations
that have been written or approved by an attorney.



File and serve legal forms and documents at the specific direction of a client.



Cannot provide advice, explanation, opinion, or recommendation about possible legal
rights, remedies, defenses, options, selection of forms, or strategies.



In order to suggest what forms to complete, the legal document assistant must have a
detailed guide, approved by an attorney, stating exactly what forms are needed for a
particular objective.



Client must know what forms to use or must decide on what forms to use based on an
attorney-approved guide.12



Cannot give legal advice or represent a client in the courts on any matter, but is permitted
to refer such matters to a lawyer.13

6. Nevada
Legal Document Preparation Services were authorized by the Nevada Legislature in 2013,
effective March 2014.14 These individuals are registered with the Nevada Secretary of State. A
legal document preparer is allowed to:


Prepare or complete any pleading, application or other document for the client.



Translate an answer to a question posed in such a document.



Secure any supporting documents, such as a birth certificate, required in connection with
the legal matter.

11

California Association of Legal Document Assistants, What is CALDA? online: CALDA <https://www.calda.org/who-we-are>.

12

ibid.

13

ibid.

14

National Federation of Paralegal Associations, Paralegal Regulation by State, online: <https://www.paralegals.org/files/201708-24%20Regulation%20by%20State%20FINAL.pdf>.
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Submit a completed document on behalf of the client to a court or administrative agency,
or preparing or assisting in the preparation of all or substantially all of a federal or state
tax return or claim for a tax refund.15

7. New York
In 2014, New York City launched the Court Navigator Program Pilot Project. This is a volunteer
program to help self-represented litigants navigate through the court process in landlord-tenant
disputes and consumer debt cases at the City’s Housing and Civil Courts.16 In total there were
three pilot programs launched.
Court Navigators can provide general information, written materials, and one-on-one assistance
to eligible unrepresented litigants. A Court Navigator has the authority to assist litigants with
keeping paperwork in order, in accessing interpreters and other services, explain what to expect
and what the roles of each person is in the courtroom. Court Navigators are also permitted to
accompany unrepresented litigants into the courtroom in the Bronx, New York, Kings, and
Queens County Housing Court and Bronx Civil Court. While these Court Navigators cannot
address the court on their own, they are able to respond to factual questions asked by the judge.
Colorado and Maryland have implemented their own Court Navigator pilot programs.17
Court Navigators have the following scope of practice:

15

16



Can assist litigants in using computers located in the courthouse to obtain information
and fill out court forms using Do It Yourself (DIY) computer programs.



Can help find information about the law and how to find a lawyer on a website called
Law Help, help persons find resources in the courthouse, and outside the court to assist in
resolving their cases and help persons collect and organize documents needed for their
cases.



Can accompany persons during hallway negotiations with opposing attorneys, in
conferences with the judge or the judge's court attorney, and respond to a judge's or court
attorney's questions asking for factual information on the case.

Nevada Secretary of State, Document Preparation Services, online: <https://www.nvsos.gov/sos/licensing/documentpreparation-services>.
New York Courts, Court Navigator Program, online: <https://www.nycourts.gov/courts/nyc/housing/rap.shtml>.

17

Doug Donovan, “Baltimore Court Expands Tenant Aid in Housing Cases”, (January 4, 2018) online: Baltimore Sun
<http://www.baltimoresun.com/news/maryland/investigations/bs-md-rent-court-navigators-20171221-story.html>.
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Cannot give legal advice or get involved in negotiations or settlement conferences.
Generally, court navigators also do not give out legal information except with the
approval of the Chief Administrative Judge of the Courts.

8. Colorado
A subcommittee of the Colorado Supreme Court Advisory Committee was formed in 2015 to
examine the Washington State LLLT program.18 However, this committee was later expanded
and renamed the Provider of Alternative Legal Services Subcommittee (PALs) to study the
Washington State Program, the New York City Court Navigators program, and the Law Society
of Upper Canada paralegal program.19
The recent minutes of the committee indicate that Colorado has moved away from the
Washington State model, and has taken steps towards implementing the New York City Court
Navigators program.20 In 2016, the Colorado Judicial Branch posted an advertisement seeking
volunteers for a Court Navigator Program. According to an October 2016 posting on the
Colorado Judicial Branch, volunteer court navigators began training on November 15, 2016.21

18Colorado

Supreme Court, NY pro se Program Possible Model for Colorado, (Spring 2016) online: Office of Attorney Regulation
Counsel
<http://www.coloradosupremecourt.com/newsletters/spring2016/ny_pro_se_program_possible_model_for_colorado.htm>/

19

ibid.

20

Colorado Supreme Court, Limited License Legal Technicians Subcommittee Minutes, online: Office of Attorney Regulation
Counsel <http://www.coloradosupremecourt.com/AboutUs/LLLTMinutes.asp>.
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Memo
To:
From:
Date:
Subject:

The Benchers
Deb Armour, QC, Chief Legal Officer
September 12, 2018
National Discipline Standards: 2017 Implementation Report and Revised Standards

Purpose
This item is on the agenda to:
a. brief Benchers on the progress of Canadian law societies on the National Discipline
Standards including the progress of the Law Society of BC compared with other law
societies
b. seek approval from the Benchers of new and revised National Discipline Standards.

Background
1.

The National Discipline Standards were developed as a Federation of Law Societies of
Canada initiative to create uniformly high standards for all stages of the processing of
complaints and disciplinary matters. They are aspirational and address timeliness,
openness, public participation, transparency, accessibility and training of adjudicators and
investigators. The standards that were in effect for 2017 are found at Attachment 1.

2.

The National Discipline Standards Standing Committee (“Committee”) meets 4 times a
year. It reviews the progress of law societies and recommends to Federation Council,
changes that should be made to the standards.

Notables in the Implementation Report
3.

The Committee has produced an Implementation Report for 2017. That report is
Attachment 2.

4.

None of the Canadian law societies met all of the standards in 2017. However, progress
has been made by all law societies in meeting the standards since they were officially
implemented on January 1, 2015. For 2015, the average for all law societies for all
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standards was 72%. For 2016, that average increased to 79%. For 2017, that average
dropped slightly to 76%.
5.

Our performance as against the standards exceeded the national averages in 2017 as it did
in the preceding 2 years. The Law Society of BC’s averages were 75% for 2015, 86% for
2016 and 84% for 2017. We met 19 out of 23 standards in 2017.

6.

Standards we did not meet in 2017:

7.

a.

Commencement of hearings within 9 months of authorization of a citation
(Standard 7). The standard is 75% and we achieved 62% in 2017. This is a
decrease from 2016 result of 82%. As previously reported, this slippage is
explained in large part by significant vacancies within the Discipline Group and
higher than average number of citations issued as the Investigation backlog is
cleared. 50% of law societies met this standard.

b.

Hearing panel decisions rendered within 90 days of last submissions of parties
(Standard 8) – The standard is 90% and we achieved 65%, down from 70% in
2016. 60% of law societies met this standard.

c.

Ability to share information about lawyers with other law societies in a manner
that protects solicitor/client privilege (Standard 16) – LSBC Rule 2-24 requires us
to provide information to another law society investigating one of our members,
but it is not clear that solicitor/client privileged information must be protected in
the hands of the recipient. The Benchers will be asked to approve a new rule to
address this issue. Accordingly, we expect to meet this standard for 2018. 54% of
law societies met this standard.

d.

Standard 19 states that there shall be a directory available with easily accessible
information on discipline history for each lawyer. In 2016, changes were made to
Lawyer Lookup to allow easy access to post-September 2003 discipline history.
Changes are being made to put pre-September 2003 decisions online in order to
fully meet this standard. 71% of law societies met this standard.

As we have every year, the Law Society met the timelines to resolve or refer complaints
for remedial action or discipline. That standard (3a) requires 80% compliance within a
year and 90% within 18 months. In 2017, the Law Society closed 91% in a year and 96%
in 18 months. The standard measures closed files. It is possible that we will miss that
standard in 2018 as we are working to complete old files in our backlog in the
Investigations group.

2
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New Standards
8. At its meeting on June 11, the Federation Council approved new and revised National
Discipline Standards recommended by the Committee. Council also referred the new and
revised standards to law societies for adoption and implementation effective January 1,
2019. The revised standards are found at Attachment 3.
9. The new standards are summarized as follows:
a. Early Resolution (new proposed standard 3) – it is expedient to have a process
that allows law societies to resolve complaints without full investigations. Our
Law Society has such a process and relies on it extensively. The standard is very
general:
There is a system in place for early resolution of appropriate complaints.
b. Interim Measures (new proposed standard 7) – it is important that law societies
have the ability to take prompt action to protect the public in high risk situations.
Our Law Society has such ability in Rule 3-10 which is used as required. This
standard reads:
There is authority and a process for the law society to obtain an
interlocutory or interim suspension, restrictions or conditions on a
member’s practice of law, as the public interest may require.

Revised Standards
10. The standard relating to a law society’s ability to share information with other law
societies has been revised for clarification (now standard 18). The revised standard is
consistent with the amendments that will be proposed to our Rule 2-24. The standard
reads:
A law society can share information about a lawyer or Quebec notary,
either upon request or at its own initiative, with any other law society, or
can require a lawyer or Quebec notary to disclose such information to all
law societies to which they are a member. All information must be shared
in a manner that protects solicitor-client privilege.
11. The standard (now standard 22) relating to adjudicator training is revised to reflect that
there is now a national curriculum for that training:
There is ongoing mandatory training for all adjudicators, with refresher
training no less often than once a year, and the curriculum for mandatory
training will comply with the national curriculum.
3
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Recommendation
12. It is recommended that Benchers approve the new and revised standards with this
resolution:
RESOLVED that the National Discipline Standards attached as attachment 3 be
approved for implementation effective January 1, 2019.

4
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NATIONAL DISCIPLINE STANDARDS
(Approved June 2016)

Timeliness
1.

Telephone inquiries:
75% of telephone inquiries are acknowledged within one business day and 100%
within two business days.

2.

Written complaints:
100% of written complaints are acknowledged in writing within three business days.

3.

Timeline to resolve or refer complaint:
(a) 80% of all complaints are resolved or referred for a disciplinary or remedial
response within 12 months.
90% of all complaints are resolved or referred for a disciplinary or remedial
response within 18 months.
(b) Where a complaint is resolved and the complainant initiates an internal review or
internal appeal process:
80% of all internal reviews or internal appeals are decided within 90 days.
90% of all internal reviews or internal appeals are decided within 120 days.
(c) Where a complaint has been referred back to the investigation stage from an
internal review or internal appeal process:
80% of those matters are resolved or referred for a disciplinary or remedial
response within a further 12 months.
90% of those matters are resolved or referred for a disciplinary or remedial
response within a further 18 months.

4.

Contact with complainant
For 90% of open complaints there is contact with the complainant at least once every
90 days during the investigation stage.

5.

Contact with lawyer or Québec notary:
For 90% of open complaints there is contact with the lawyer or Québec notary at least
once every 90 days during the investigation stage.

...../2
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NATIONAL DISCIPLINE STANDARDS
(Approved June 2016)

i

Hearings
6.

75% of citations or notices of hearings are issued and served upon the lawyer or
Québec notary within 60 days of authorization.
95% of citations or notices of hearings are issued and served upon the lawyer or
Québec notary within 90 days of authorization.

7.

75% of all hearings commence within 9 months of authorization.
90% of all hearings commence within 12 months of authorization.

8.

Reasons for 90% of all decisions are rendered within 90 days from the last date the
panel receives submissions.

9.

Each law society will report annually to its governing body on the status of the
standards.

Public Participation
10.

There is public participation at every stage of discipline; e.g. on all hearing panels of
three or more; at least one public representative; on the charging committee, at least
one public representative.

11.

There is a complaints review process in which there is public participation for complaints
that are disposed of without going to a charging committee.

Transparency
12.

Hearings are open to the public.

13.

Reasons are provided for any decision to close hearings.

14.

Notices of charge or citation are published promptly after a date for the hearing has
been set.

15.

Notices of hearing dates are published at least 60 days prior to the hearing, or such
shorter time as the pre-hearing process allows.

16.

There is an ability to share information about a lawyer or Québec notary who is a
member of another law society with that other law society when an investigation is
underway in a manner that protects solicitor-client privilege, or there is an obligation on
the lawyer or Québec notary to disclose to all law societies of which he/she is a
member that there is an investigation underway.

17.

There is an ability to report to police about criminal activity in a manner that protects
solicitor/client privilege.

...../3
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NATIONAL DISCIPLINE STANDARDS
(Approved June 2016)

i
Accessibility
18.

A complaint help form is available to complainants.

19.

There is a directory available with status information on each lawyer or Québec notary,
including easily accessible information on discipline history.

Qualification of Adjudicators and Volunteers
20.

There is ongoing mandatory training for all adjudicators, including training on decision
writing, with refresher training no less often than once a year and the curriculum for
mandatory training will comply with the national curriculum if and when it is available.

21.

There is mandatory orientation for all volunteers involved in conducting investigations or
in the charging process to ensure that they are equipped with the knowledge and skills
to do the job.
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Introduction
1. The National Discipline Standards are aspirational in nature. They are designed to
promote uniformly high benchmarks for complaint and discipline processes for members
of the legal profession. It was recognized from the outset of the project that not all law
societies would be able to achieve all of the standards and there are various reasons for
their inability to do so. For example, legislation may prohibit standards from being met or
the law society’s discipline scheme may render certain standards inapplicable. Also,
fluctuating staff resources and volume of matters may have an impact on the ability to
meet certain standards. Law societies chose to set challenging standards with the goal
that they would promote a culture of performance improvement, including recognition
and adoption of best practices.
2. The Standing Committee on National Discipline Standards (the “Standing Committee”)
monitors the implementation of the standards and recommends amendments as
required.
3. Law societies are asked to provide annual status reports to the Standing Committee for
the purpose of monitoring progress on meeting the standards and to ascertain whether
the standards are reasonable and achievable in practice. The annual status reports help
to identify challenges in meeting the standards and where changes are required. The
following report highlights law society reporting in 2017, and also analyses the trends for
the first three years of implementation: 2015 through to 2017.
Background
4. The National Discipline Standards project grew out of a recognition and desire to
strengthen and harmonize the ways in which complaint and discipline processes are
dealt with across the country. The project was launched in 2010.
5. Twenty three standards were pilot tested between 2012 and 2014. The pilot phase
resulted in refinements to the standards. In April, 2014, the Federation Council approved
21 standards relating to timeliness, public participation, transparency, accessibility, and
the qualification and training of adjudicators and investigators. The standards were
officially implemented across all law societies on January 1, 2015.
6. In June, 2016, Council approved revisions to Standards 3 and 9. The standards are
here.
7. In June 2018, Council approved further revisions including the addition of two new
standards – on early resolution and interim measures – and revisions to Standards 16
and 20, resulting in the reordering of the Standards, which now number 23. The revised
National Discipline Standards are here. They will take effect on January 1, 2019
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Purpose of the Implementation Report
8. This Implementation Report is prepared for information and use by law societies. It
provides a snapshot of law society performance against the standards in 2017, and
compares that performance with reporting in 2015 and 2016. This report should be
understood in the context of the aspirational nature of the standards and the obstacles to
meeting the standards, many of which are outside law societies’ control. The section
titled General Findings provides an overview of law society performance globally from
2015 to 2017. Information is also provided on trends in meeting the standards and
variances in performance from year to year. This more detailed information may be of
greatest interest to those individuals working directly with the standards.
9. A review of the data must also take into account the relatively small sample size (i.e. 14
jurisdictions) and the reality that a number of the standards are either inapplicable to, or
elicit few matters, for the smaller jurisdictions. As such, any small change, for example
one outlier case, can skew the data significantly. Also, law societies were often very
close to meeting a standard but because the threshold was not met (e.g. 98% of
complaints were acknowledged within 3 days but not 100% for Standard 2), the standard
was recorded as ‘not met’. The fact that a standard was almost met is not captured in
the data analysis. For these reasons law societies should be cautious not to draw too
many conclusions from this data without a deeper analysis of why changes have
occurred. The general conclusion of a detailed analysis by the NDS Committee suggests
there is no significant change from last year and that generally performance as against
the standards is very good. Most importantly, because the standards are aspirational, we
observe significant efforts and commitment by all law society to continuous
improvement.
Law Society Annual Status Reports
10. Law societies are provided with an annual report template early in the calendar year.
The report requests data from January to December of the previous year. For 2016, the
reporting template was revised. The new instructions requested commentary on why a
standard was not met so that the Standing Committee can gain a deeper appreciation of
some of the challenges faced by law societies in attempting to meet the standards.
11. All fourteen law societies submitted their annual report in 2015 and 2017. In 2016, 13
law societies provided an annual report.
Analysis Methodology
12. There are presently 21 standards. The following comparative analysis seeks to
showcase law societies’ progress in meeting the standards in the first three years since
implementation.
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13. The analysis identifies which standards were met or not met and why. Appendix A
provides the overall number of standards met by each law society in each year and the
corresponding percentage calculation. This information is captured in the second row
entitled “overview of performance”.
14. Appendix A also provides a comparative snapshot of overall performance by standard.
This information is captured in the last column entitled “standard totals”. The chart
makes it easy to compare performance on the standards at a glance from year to year
and across law societies. A check mark indicates that the standard was met; an “x”
indicates that it was not. For standards with two components, a check mark and an “x”
indicate that only one part of the standard was met.
15. In addition, not all law societies report on all the standards each year. In some cases, a
standard is not applicable, which is represented in the chart as “N/A”. For example, if a
law society had no hearings in the year in question, Standards 7, 8, 12, 13, 14, and 15,
which deal with hearings, will be marked “not applicable”. In 2017 ten law societies
reported one or more standards as not applicable, which represents an increase from
seven in 2015 and 2016. When a standard was not applicable, it was removed from all
performance calculations to avoid skewing the results.
16. Finally, as mentioned above, standards 3 and 9 were amended in 2016. In particular,
standard 3 was broken into three parts. As a result, a comparative analysis from 2015 to
2017 for this standard is not entirely possible.
General Findings
17. In 2017, law societies met on average 76% of all standards. This represents a decrease
from 2016 (79%) but an increase since 2015 (70%). The change in 2017 may be
attributable, in part, to the amended standards mentioned above, the increased number
of standards reported as “not applicable”1, and the fact that all law societies reported in
2017 (only 13 reported in 2016), whereby the 14th law society had a low performance
overall.
18. Since implementation of the standards in 2015, no law society has met all of the
standards in their entirety.

1

For example, some law societies reported a standard as “N/A” in 2017 that was previously met in 2016, effectively
lowering the base number of standards to draw a percentage from (i.e. 10/13 does not equate, percentage wise, to
8/11). This ultimately impacts the calculation for comparison purposes.
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Standards Met by Most Law Societies
19. Since 2015 three standards have been consistently met by all law societies2. These
standards are Standard 12 (hearings open to public), Standard 13 (reasons for decision
to close hearing), and Standard 15 (publication of notice of hearing dates).
In 2017, three standards were met by all law societies in which they were applicable:
Standard 14 (publication of notice of charge or citation), Standard 18 (accessible
complaint help form) and Standard 3C (complaint referred back to investigation from an
internal review or appeal).
20. An additional four standards were met by all but one or two law societies, where they
were applicable: Standard 1 (telephone inquiries), Standard 3A, which sets out the
timeline to resolve or refer a complaint for a disciplinary or remedial response (formerly
Standard 3), Standard 9 (annual reporting to governing body), and Standard 11
(complaints review process), In total, ten standards (i.e. Standards 1, 3A, 3C, 9, 11, 12,
13, 14, 15, and 18) are reported as being the most easily achievable for law societies.
Most Challenging Standards
21. The most challenging standard for law societies to meet in 2017 was Standard 7 (time
line for commencement of hearings). This is a change from previous years, which
indicated that Standard 16 (ability to share information with other law societies) was the
most challenging. Only five of twelve law societies were able to meet both parts of
Standard 7. Including those law societies that partially met the standard, the overall
performance is 50%. Two law societies deemed it not applicable. A total of five law
societies were not able to meet either part of the standard, which is an increase of two
from 2016. In the reasons provided by law societies, three came within 10% of meeting
the standard, two met the standard 35 - 40% of the time, one was not able to meet it at
all, and the remaining law society only had one hearing, which is currently in the
settlement process.
22. Standard 16 (ability to share information with other law societies) was the second most
challenging standard to meet. Overall performance on Standard 16 was still low, but
increased from 46% in 2016 to 54% in 2017. The Law Society of Newfoundland and
Labrador adopted a new rule allowing it to meet this standard. The rule reflects the
wording of the Standard 16 Model Rule. The Law Society of British Columbia is working
on a rule amendment to address the requirement to protect solicitor-client privileged
information. Otherwise there was no notable change from previous years and the same
challenges for meeting the standard (namely confidentiality issues and legislative
impediments) remain.

2

To be clear, this applies to reporting by law societies to which the standards were deemed applicable.
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23. Standard 6 (time line for issuing citations or notices of hearing) and Standard 2
(acknowledging written complaints within three days) also proved challenging for law
societies in 2017, but not in previous years. For Standard 6 (58% met), Prince Edward
Island reported that they only had one matter in 2017, which is currently in settlement
proceedings. Saskatchewan reported that 91.7% of citations were issued and served
within the required time period, and that the failure to meet the standard was due to one
file where the (former) member evaded service for several months. With respect to
Standard 2 (57% met), the Nova Scotia Barristers’ Society reported that they
experienced a backlog in 2016, which accounts for their performance. They noted that
new processes have been developed to avoid this in the future. The Law Society of
Newfoundland and Labrador reported staff absences and missing contact information for
the complainant as the reason for their performance. The Barreau du Quebec did not
provide reasons. These responses could be interpreted to signify that performance on
these standards was impacted, in part, by external factors outside law societies’ control.
Performance Improvements
24. The areas showing the greatest improvement are delineated below by standard. The
Law Society of New Brunswick demonstrated the most significant performance
improvement between 2016 and 2017.
25. Two standards demonstrated a marked increase in performance from last year:
Standard 3A (timeline to resolve or refer a complaint for a disciplinary or remedial
response) and Standard 20 (mandatory adjudicator training). Law society performance
on standard 3A (formerly Standard 3) increased from 73% in 2016 to 89% in 2017. No
reasons were provided by those law societies who were able to meet the standard in
2017 but not in 2016.
26. Standard 20 also showed a significant performance improvement with four additional law
societies meeting it either in part or in full in 2017: the Law Society of Saskatchewan, the
Barreau du Quebec, the Law Society of Prince Edward Island and the Law Society of
Yukon. Overall performance jumped from 62% in 2016 to 75% in 2017. The Law Society
of Saskatchewan implemented new mandatory training for adjudicators and volunteers
involved in the investigation and charging process in 2016. The first annual refresher
training sessions occurred in the summer and fall of 2017, allowing standard 20 to be
met. The Barreau partially met the standard by requiring training for the President of the
Disciplinary Board but not the other members. No reasons were provided for why
training was inapplicable to these members. Prince Edward Island reported meeting the
standard but indicated that resources remain an issue. The Yukon reported that formal
training was provided to members of the Discipline Committee by way of continuing legal
education, but it was not specific to decision writing.
27. In 2016, the Law Society of Alberta was unable to meet Standard 8 (time line for reasons
for decisions). In response, they adopted a decision-writing protocol to improve the
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timeliness of written decisions. Performance in relation to this standard increased from
50% to 81% between 2015 and 2016. In 2017, their performance for rendering reasons
within the 90 days increased to 92%. The Law Society of New Brunswick was also
unable to meet this standard in 2016, but reported a performance improvement in 2017.
No explanation was provided.
28. The Law Society of New Brunswick reported not meeting Standard 10 (public
participation) in 2016. In 2017, they partially met the standard: it was met in relation to
the Discipline Committee but not the Charging Committee. They cited the need for
legislative amendment as the primary reason for their inability to fully meet the standard.
Amendments are anticipated within the next 12-18 months.
29. The Law Society of Newfoundland and Labrador reported a performance improvement in
relation to Standard 16 (ability to share information with other law societies). In
particular, benchers adopted Law Society Rule 9.07(4) in April 2017, which allows the
law society to disclose (either upon request or at its own initiative) information about a
member to other law societies, provided it does not contravene solicitor client privilege.
There was no change for the remaining law societies who have indicated an inability to
meet this standard in previous years. It is worth mentioning that while the Law Society of
Prince Edward Island met this standard in both 2016 and 2017, they instituted an official
regulation change in 2017 to reflect this commitment. They relied on the Standard 16
Model Rule prepared by the Standing Committee on National Discipline Standards.
30. Standard 17 speaks to a law society’s ability to report to police about criminal activity in
a manner that protects solicitor client privilege. The Law Society of New Brunswick now
has a policy on this, which enabled them to meet the standard in 2017.
31. Standard 19 requires that each law society make available a directory with information
on members’ status and discipline history. The Law Society of New Brunswick reported
that they were now able to meet this standard in 2017.
32. The above examples demonstrate that, while there may be fluctuations from year-toyear in a law society’s ability to meet the standards, the existence of the standards has
resulted in law society process and performance enhancements. Furthermore, the
reporting highlights that the reasons for being unable to meet the standards are varied,
and can sometimes be outside the control of the law societies. Overall, the law societies’
progress in meeting the standards between 2016 and 2017 has remained consistent.
Where challenges remain, there appears to be a demonstrated willingness to identify
possible solutions and take the appropriate steps.

Overview of Performance by Law Societies
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i

NATIONAL DISCIPLINE STANDARDS
(Approved June 11, 2018)

Timeliness
1.

Telephone inquiries:
75% of telephone inquiries are acknowledged within one business day and 100%
within two business days.

2.

Written complaints:
100% of written complaints are acknowledged in writing within three business days.

3.

Early resolution:
There is a system in place for early resolution of appropriate complaints.

4.

Timeline to resolve or refer complaint:
(a) 80% of all complaints are resolved or referred for a disciplinary or remedial
response within 12 months.
90% of all complaints are resolved or referred for a disciplinary or remedial
response within 18 months.
(b) Where a complaint is resolved and the complainant initiates an internal review or
internal appeal process:
80% of all internal reviews or internal appeals are decided within 90 days.
90% of all internal reviews or internal appeals are decided within 120 days.
(c) Where a complaint has been referred back to the investigation stage from an
internal review or internal appeal process:
80% of those matters are resolved or referred for a disciplinary or remedial
response within a further 12 months.
90% of those matters are resolved or referred for a disciplinary or remedial
response within a further 18 months.

5.

Contact with complainant:
For 90% of open complaints there is contact with the complainant at least once every
90 days during the investigation stage.

6.

Contact with lawyer or Québec notary:
For 90% of open complaints there is contact with the lawyer or Québec notary at least
once every 90 days during the investigation stage.

7.

Interim measures:
There is authority and a process for the law society to obtain an interlocutory or interim
suspension, restrictions or conditions on a member’s practice of law, as the public
interest may require.

...../2
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NATIONAL DISCIPLINE STANDARDS
(Approved June 11, 2018)

i

Hearings
8.

75% of citations or notices of hearings are issued and served upon the lawyer or Québec
notary within 60 days of authorization.
95% of citations or notices of hearings are issued and served upon the lawyer or Québec
notary within 90 days of authorization.

9.

75% of all hearings commence within 9 months of authorization.
90% of all hearings commence within 12 months of authorization.

10. Reasons for 90% of all decisions are rendered within 90 days from the last date the
panel receives submissions.

Public Participation
11. There is public participation at every stage of discipline, e.g. on all hearing panels of
three or more, at least one public representative; on the charging committee, at least
one public representative.
12. There is a complaints review process in which there is public participation for complaints
that are disposed of without going to a charging committee.

Transparency
13. Hearings are open to the public.
14. Reasons are provided for any decision to close hearings.
15. Notices of charge or citation are published promptly after a date for the hearing has
been set.
16. Notices of hearing dates are published at least 60 days prior to the hearing, or such
shorter time as the pre-hearing process allows.
17. A law society can share information about a lawyer or Québec notary, either upon
request or at its own initiative, with any other law society, or can require a lawyer or
Québec notary to disclose such information to all law societies to which they are a
member. All information must be shared in a manner that protects solicitor-client
privilege.
18. There is an ability to report to police about criminal activity in a manner that protects
solicitor/client privilege.

...../3
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NATIONAL DISCIPLINE STANDARDS
(Approved June 11, 2018)

i
Accessibility
19.

A complaint help form is available to complainants.

20.

There is a directory available with status information on each lawyer or Québec notary,
including easily accessible information on discipline history.

Qualification of Adjudicators and Volunteers
21.

There is ongoing mandatory training for all adjudicators with refresher training no less
often than once a year, and the curriculum for mandatory training will comply with the
national curriculum.

22.

There is mandatory orientation for all volunteers involved in conducting investigations or
in the charging process to ensure that they are equipped with the knowledge and skills
to do the job.

Reporting on Standards
23.

Each law society will report annually to its governing body on the status of the standards.

167

2017 Annual/2018 Interim Report
Equity Ombudsperson Program
Claire Marchant (Equity Ombudsperson)

August 29, 2018

Prepared for:

Benchers

Prepared by:

Claire Marchant, Practice Advisor/Equity Ombudsperson

Purpose:

Information

168

Introduction
1. The purpose of this report is to provide a review of the work undertaken as part of the
Law Society of British Columbia (“Law Society”) Equity Ombudsperson Program
(the “Program”) from January 1, 2017 to June 30, 2018 (the “Term”).
2. This report will provide anonymized data about the volume and nature of contact
received by the Program, in addition to describing the other work undertaken by the
Program during the Term.

Program Transition
3. 2017 represented a year of transition for the Program. From inception in 1995, the
Program was operated external to the Law Society. From May 1, 2000 to September
30, 2017, the position of Equity Ombudsperson was held by Ann Chopra, an external
contractor independent of the Law Society. Please find attached as Appendix “A” to
this report a background document on the Program up to 2017 that was attached to
Ms. Chopra’s 2015 report to the Benchers for context.
4. On January 27, 2017, the Benchers decided unanimously to bring the Program in house
as part of the Practice Advice Department of the Law Society. Subsequent to that
decision, the position of “Practice Advisor/Equity Ombudsperson” was created within
the Practice Advice Department. Please find attached as Appendix “B” to this report
the job description for the position of “Practice Advisor/Equity Ombudsperson”.
5. Ms. Chopra served as Equity Ombudsperson until September 30, 2017. Accordingly,
I am reporting on behalf of Ms. Chopra on the Program from January 1, 2017 to
September 30, 2017.
6. I commenced my role at the Law Society on August 28, 2017, so am reporting on the
Program from that date through June 30, 2018.

Clarifying the Mandate
7. Upon consideration, consultation with Law Society staff and Ms. Chopra, and review
of materials available regarding the Program’s history, my first priority was to clarify
the mandate of the Program to allow it to operate effectively within the Law Society
framework.
2
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8. In September 2017, I attended an Ombuds Training Program operated by the Osgoode
Hall Law School of York University and the Forum of Canadian Ombudsman in
Toronto, Ontario. What I learned during this course of study further underscored the
importance of clarifying the Program’s mandate given the many differences in its
functionality, as compared to the role of a traditional Ombuds. For example, a key
consideration has been how the Program may need to change now that it is no longer
independent of the Law Society.
9. As a first step in clarifying the mandate, I consulted with the Equity and Diversity
Advisory Committee (the “Advisory Committee”) in October 2017 to seek its input
on my proposed parameters for the Program.
10. With the Advisory Committee’s input, a new background document (amongst other
resources discussed below) was included in the 2018 Benchers Orientation Manual
that reflects the initial steps taken to clarify the Program’s mandate. Please find
attached as Appendix “C” to this report a copy of the briefing document included in
your Bencher Orientation Manual for reference.
11. From October 2017 through June 30, 2018, the Program operated within this “first
iteration” mandate, clarified to test its viability.
12. Further clarifying the mandate of the Program remains a high priority.

Program Awareness Initiatives
13. From September 2017 to June 2018, a number of initiatives were undertaken to
promote awareness of the Program and myself as Equity Ombudsperson, including:
a. Updating materials about the Program on the Law Society website;
b. Creating an Information Sheet about the Program (please find attached as
Appendix “D” to this report a copy of the Information Sheet, which can be
distributed at Bencher’s individual discretion);
c. Updating the PLTC written materials and teaching notes on the Program;
d. Attending the PLTC fair in Vancouver in September 2017, meeting PLTC students
and distributing snacks and Program materials;

3
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e. Speaking as a part of a panel on workplace sexual harassment at a Women Lawyers
Forum event in October 2017;
f. Updating the CLE BC online workplace sexual harassment course material and
recording revised video clips for the course;
g. Creating a video about the Program for Mapping Her Path to show at events;
h. Speaking at the American Bar Association mid-year meeting in February 2018 on
the value proposition of diversity and inclusion;
i. Attending the PLTC fair in Vancouver in February 2018, meeting PLTC students
and distributing snacks and Program materials;
j. Attending the Law Society Equity Network meeting in May 2018;
k. Speaking at a Women in Law event in May 2018 about the Program;
l. Attending the PLTC fair in Vancouver in June 2018, meeting PLTC students and
distributing snacks and Program materials;
m. Speaking to other members of the legal community interested in equity issues,
including Mapping Her Path, WLF, and the BC Paralegals Association;
n. Attending Canadian Bar Association section meetings on equity-related topics;
o. Coordinating with Thompson Rivers University to attend and speak to students in
September 2018;
p. Coordinating with the University of Victoria to attend and speak to students in
September 2018; and
q. Coordinating with the Lawyers Assistance Program to co-present at the CLEBC
Human Rights Law Conference in November 2018 on the value proposition of
equity, inclusion, and wellness in the legal profession.
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2017 in Review – Statistics
14. Please find attached as Appendix “E” to this report the statistics provided by Ms.
Chopra from January 1, 2017 to September 30, 2017 on contact with the Program.
15. I gathered my own data from August 28, 2017 to June 30, 2018 and can report the
following in regard to contact with the Program:
a. I was contacted by 32 individuals to discuss matters, with initial contact (callers in
some cases made follow up contact in a subsequent month, not captured below but
described in the following paragraph) broken down by month as follows:
September

October

November

December

1
January
4
May
2

6
February
4
June
2

5
March
2

4
April
2

b. The 32 individuals who contacted me to discuss matters resulted in 65 emails and
phone calls to the Program. Some individuals contacted the Program once, others
multiple times on the same or similar issues.
c. Of the 32 individuals who contacted me, 22 of the new matters were within the
mandate of the Program.
d. Of the 22 matters that were within the mandate of Program:
i.

I spoke to lawyers, articling students, law students, and legal administrative
staff in the following numbers:
Lawyers

Articling Students

Law Students

17

3

1

Legal Administrative
Staff
1

5
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ii.

I spoke to individuals from the Greater Vancouver Area, Vancouver Island, the
Interior, and outside of British Columbia in the following numbers:
Greater Vancouver Vancouver Island
Area
16
3

iii.

iv.

Interior
2

Outside British
Columbia
1

I spoke to individuals about discrimination and harassment on the basis of sex,
race, physical/mental impairment, gender identity/expression, criminal
conviction unrelated to job duties, general policy questions, and requests for
general information in the following numbers (noting that a contact may have
covered multiple subjects):
Equity Issue Raised

Number of Times Raised

Sex

9

Race

5

Physical/Mental Impairment

3

Gender Identity/Expression

1

Unrelated Criminal Conviction

2

Policy

2

Information

3

N/A

1

I spoke to 8 people about a workplace issue. Of the 8 contacts, 4 were from
medium-sized firms (10-50 lawyers), 2 were from small firms (less than 10
lawyers), and 2 were from the government.

16. Although the mandate of the Program includes mediating disputes if all parties
consent, I did not perform any mediations during the Term. It also appears that Ms.
Chopra did not perform any mediations during the Term.

2017 in Review – Overall Observations
17. As you will see in Appendix “E”, Ms. Chopra did not identify any new trends.

6
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18. In terms of contact content, discrimination and/or harassment on the basis of sex
generated the highest volume of contacts. I anticipate this issue, sexual harassment in
particular, will continue to generate a higher contact volume given the #metoo and
#timesup movements.
19. In 2018, I received a number of calls from members of the public that were outside the
mandate of the Program. I attribute this to being a side effect of the efforts made to
promote the Program publicly. I also attribute it to confusion created by the Program’s
title which gives the impression to the public that I can deal with issues involving
fairness more generally.
20. Overall, contact volume was relatively consistent over the course of the Program
transition from Ms. Chopra to me in 2017. Although the volume of calls in the first
part of 2018 is overall less than what was received by the Program in the first part of
2017, I believe this is attributable, at least in part to the overlap between calls received
as a Practice Advisor and calls received as Equity Ombudsperson, explored in more
detail in the next paragraph.
21. As a Practice Advisor, I give confidential advice on issues of ethics and practice
management. This can include questions about personal coping and stress, workplace
issues, managing relationships with other lawyers and staff, and leaving a difficult
work environment, for example. These equity-related questions can arise on their own
or in conjunction with a more traditional practice advice issue. Acting as both Equity
Ombudsperson and a Practice Advisor, I noted a significant overlap in contact content.
I took a number of calls and emails as a Practice Advisor that dealt with issues within
the mandate of the Program; however, I did not track them as Program contacts as the
individuals were contacting the Practice Advice department. The calls were often
either directed or referred to me given by background in workplace law and
approachable, empathetic demeanor, but were not indicative of individuals trying to
contact the Program specifically. My fellow Practice Advisors also field calls and
emails on these issues. Accordingly, I think it is reasonable to conclude that the need
for, and usage of Law Society resources regarding equity and wellness issues, is much
higher than Program-specific contacts.

Looking Forward
22. In addition to clarifying the current mandate and increasing awareness about the
Program, I also have spent a significant amount of time contemplating the future of
the Program and how it may need to change now that it is internal to the Law Society.
7
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23. The overlap in content between the requests received by Practice Advice and the
Program, along with the integration of the Program within the Law Society, have lead
me to consider whether the position actually needs two titles, or whether the position
represents two facets of the same function (for example, a Practice Advisor with a
focus on equity and wellness issues).
24. The title of Equity Ombudsperson needs to be adjusted to reflect the transition of the
Program being carried out by an external party to an internal program at the Law
Society. The hope here is to account for the confusion the title creates with members
of the public and clarify the role for callers within the mandate of the Program.
25. These are issues that I continue to consider. Overall, I am happy with what was
accomplished with the Program and look forward to reporting on how we can build on
that success.
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Form
Job Description

845 Cambie Street, Vancouver, BC, Canada V6B 4Z9
t 604.669.2533 | toll-free 1.800.903.5300
f 604.687.0135 | TTY 604.443.5700
lawsociety.bc.ca

PART A: Position information
Job Title:

Staff Lawyer, Practice Advice - Equity Ombudsperson

Department:

Practice Advice

Manager:

Manager, Standards, Professional
Development and Practice Advice

PART B: Job Description
The Staff Lawyer, Practice Advice - Equity Ombudsperson has a combined role within the Practice Advice department.
The focus of the Practice Advisor role is to provide confidential ethics and practice management advice to lawyers and
articling students, including determining appropriate professional conduct, assisting in the resolution of professional
conflicts, and developing practice support resource materials.
The focus of the Equity Ombudsperson role is to provide confidential advice, information and assistance to lawyers,
support staff and articling students on issues of discrimination or harassment in the context of the practice of law, including
developing related practice support resource materials.
The Practice Advisor and Equity Ombudsperson role requires frequent contact with lawyers and articling students.
The Practice Advice and Equity Ombudsperson duties include:


Communication with the profession.



Intake, advice and intervention:


Providing information, advice, and assistance in response to inquiries.



Receiving inquiries regarding discrimination or harassment.



Mediating discrimination or harassment concerns informally with the consent of the complainant and
respondent.



Preparing articles for publishing in the Benchers Bulletin and E-Brief.



Developing and updating practice support materials.



Preparing and presenting speaking engagements and organizing courses.



Analyzing issues of concern to lawyers and making recommendations for action such as changes to the Law
Society Rules and the Code of Professional Conduct for BC.



Equity Ombudsperson program reporting includes providing annual reports to the Manager, Standards,
Professional Development and Practice Advice, the Benchers, and the Equity and Diversity Advisory Committee,
including statistical data on frequency of program use, types of inquiries dealt with, geographical location of
callers, outcomes of inquiries (i.e. resolved or unresolved) and any other pertinent non-confidential data.



Equity Ombudsperson program education and policy development includes

DM1502476
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Request form: Job description



Assisting the Law Society in the development of the content of its equity and diversity initiatives including
educational sessions, publications and policy development.



Receiving and coordinating requests for educational sessions regarding equity, diversity, and inclusion, and
conducting such sessions.

Such other duties as the Manager, Standards, Professional Development and Practice Advice may require.

The nature of the dual role requires significant knowledge of practicing concepts, a high degree of autonomy, selfdirection, and a comprehensive understanding of the Law Society Rules and the Code of Professional Conduct for BC.
The Staff Lawyer, Practice Advice – Equity Ombudsperson operates with the general oversight of the Manager, Standards,
Professional Development and Practice Advice.

PART C: Qualifications
Practising membership in the Law Society of BC or eligibility for membership. A minimum of five years of recent practice
experience, including extensive experience in resolving discrimination and harassment concerns. Expertise in the field of
equity, diversity and inclusion. Expertise in mediation and conflict resolution. A high level of knowledge and understanding
of employment law and of human rights theory, legislation, and policy. Superior writing and excellent interpersonal,
communication, and presentation skills. Ability to meet changing deadlines and work in highly stressful situations.
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APPENDIX C

Equity Ombudsperson
Objective
The Equity Ombudsperson, Claire Marchant, assists individuals and employers with resolving
concerns about discrimination and harassment.
Lawyers, articled students, law students and support staff of legal employers are all free to
contact the Equity Ombudsperson. The service is voluntary, confidential and free to participants.
Claire is an employee of the Law Society of British Columbia in the Practice Advice department.
Calls to her will remain strictly confidential, protected by the same measures that safeguard the
confidentiality of all calls to Practice Advisors.

Operations
The Equity Ombudsperson is responsible for:
a. Intake and advice: receiving complaints, providing information, and discussing options.
b. Mediation: resolving complaints informally with the consent of both the complainant and
respondent.
c. Reporting: providing statistical reports on the incidents of discrimination and harassment
dealt with by the Equity Ombudsperson, as well as the number of proactive measures
undertaken by the Equity Ombudsperson (such as educational presentations, policy
development, etc.);
d. Education: collaborating with Law Society staff in developing the content of the Law
Society’s educational initiatives to prevent discrimination and harassment in the legal
profession; and
e. Program design: assisting Law Society staff in the development of model equity and
diversity policies.

What can you do as Bencher to support this program?


Some lawyers may contact their local Bencher for assistance with concerns regarding
discrimination or harassment. Benchers may refer such inquiries to the Equity

DM1786365
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Ombudsperson. Claire may be reached directly at 604.605.5303 or equity@lsbc.org.
Claire can also be reached outside business hours on her cell phone at 236.888.2133.
Benchers may also consult with the Equity Ombudsperson prior to providing information
to the lawyer.


The Equity Ombudsperson will make a short document outlining the program and her
services available to Benchers. Your support in providing this document to lawyers,
articled students, law students, and support staff of legal employers would much
appreciated. For example, you may wish to provide the document to articling students
during Bencher interviews.



Benchers are welcome to review the online practice resources made available to lawyers
by the department. The information can be accessed through the Support and Resources
for Lawyers section of the website under the Equity Ombudsperson heading.

Key Performance Measures


The Equity Ombudsperson joined the Practice Advice Department in August 2017;
accordingly, Key Performance Measures will be developed for 2018.
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Information
Equity Ombudsperson Program
The Law Society provides the legal profession in British Columbia with the services of an
Equity Ombudsperson, who can assist with resolving concerns about discrimination and
discriminatory harassment.

Who can contact the Equity Ombudsperson?
Lawyers, articled students, law students and support staff of legal employers are all free to
contact the Equity Ombudsperson.
The service is voluntary, confidential and free to participants.

Who is the Equity Ombudsperson?
Claire Marchant is the Equity Ombudsperson. Claire is an employee of the Law Society of
British Columbia in the Practice Advice department. Calls to her will remain strictly
confidential, protected by the same measures that safeguard the confidentiality of all calls to
Practice Advisors.

What is discrimination?
Discrimination may involve unwelcome comments or actions related to:














Race
Colour
Ancestry
Place of origin
Political belief
Religion
Marital status
Family status
Physical impairment
Mental health issue
Sex
Sexual orientation
Gender identity or expression
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Age
Conviction of a criminal or summary conviction offence that is unrelated to the
employment or to the intended employment of that person.

It is the impact of the behaviour — not the intention behind it — that determines if the behaviour
is discriminatory.

What is discriminatory harassment?
Discriminatory harassment can take many forms, including:






Name-calling
Racial slurs
Religious jokes
Sexual harassment
Sexual harassment is a form of discrimination based on sex and may include:
 Unwanted touching, sexual flirtation, advances or propositions
 Leering
 Suggestive comments about a person's sexuality or sexual orientation
 Unwanted questions about a person's sex life
 Persistent unwanted contact or attention after the end of a consensual relationship.

What can the Equity Ombudsperson do to help?


Intake and Advice: Receive inquiries, provide information, and discuss options.



Mediation: Resolve concerns informally with the consent of both the complainant and
respondent.



Reporting: Provide anonymized statistical reports on the incidents of discrimination and
discriminatory harassment dealt with by the Equity Ombudsperson, as well as the
proactive measures undertaken by the Equity Ombudsperson to prevent discrimination
and discriminatory harassment in the legal profession.

Contact the Equity Ombudsperson
You can reach Equity Ombudsperson Claire Marchant at equity@lsbc.org, 604.605.5303, or
236.888.2133.
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September 30th 2017 CALLS OMBUDS SUMMARY
TOTAL CALLS: 59 new matter calls
NEW CONTACTS in mandate: 55
OUTSIDE OF MANDATE: 4
Jan

Feb

Mar

Apr

May

Jun Jul

Aug Sept

4

4

8

7

3

6

7

10

Total
calls
59

10

In
mandate
55

MEANS OF CONTACT:
MAIL:0
EMAIL: 20
PHONE: 39 (three in person of these for initial contact)
VANCOUVER
VICTORIA
OUTSIDE LOWER
MAINLAND/VICTORIA
OUTSIDE MANDATE
Total calls (callers could call two to
three times on matter- further there
were three in person meetings for
initial contact)

76
31
54
8
161 in mandate

PROFILE DISTRIBUTION- mandate 161
Associates

Partners

Students

25

19

29

Articling
Students
55

GENDER- mandate 161
FEMALE
101

MALE
60

SIZE OF FIRM (percent distribution of 161 calls)
SMALL
MEDIUM
39 %
30%

LARGE
31%

Support Staff
33
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GROUNDS OF DISCRIMINATION: mandate initial calls of 55 in mandate and
distribution on the issues.
SEX
21

POLICY WORKPLACE RACE DISABILITY AGE SEX
ETHNIC Other/transi
ORIENT
tion info of
program
8
11
5
2
0
1
2
5
STATS WERE NOT MAINTAINED SPECIFICALLY ON ALL SERVICES PROVIDED.
OMBUDS PERSON WAS NOT INTENDING ON RENDERING AN ANNUAL REPORT.
INFORMATION AND SPECIFIC POLICY CONCERN AS NOTED.
5 CALLS ON THE NATURE OF TRANSITION.
No new trends identified.
No further outreach conducted by ombudsperson
MORE CALLERS MET IN PERSON more as they were advised of my departure and
change in ombudsperson.
Termination of Program:
Line disconnected
ALL INTAKE /NOTES (practice is to destroy on a monthly basis) Please note all
emails deleted and trash cleaned.
All notes shredded.
Pamphlets delivered/ returned to LSBC.
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TRIBUNAL
Practice Direction
August 24, 2018

Case management prehearing conferences
1. This direction applies to a citation issued under Part 4 of the Law Society Rules.
2. A party may request a pre-hearing conference under Rule 4-38 at any time.
3. If, five months after the citation is issued, no hearing date has been set and no party has
requested a pre-hearing conference, the hearing administrator will schedule a pre-hearing
conference under Rule 4-38 within 30 days and a Chambers Bencher will be designated
to preside at the conference.
4. In addition to the matters enumerated in Rule 4-38(8), the Chambers Bencher will ask the
parties to consider any matters that may aid in the timely disposition of the citation,
including but not limited to
(a) conducting all or part of the hearing in written form;
(b) an agreed statement of facts;
(c) agreement for the hearing panel to receive and consider documents or evidence under
Rule 4-41(3)(e).
5. Parties must attend the pre-hearing conference and should be prepared to assist the
Chambers Bencher in setting a date for the hearing to begin and making any other orders
intended to facilitate the timely disposition of the citation.
6. The hearing administrator will schedule a prehearing conference as soon as practicable
for matters where the citation is currently outstanding for five months or more without a
hearing date or a prehearing conference.
Craig A.B. Ferris, QC
President’s Designate
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Memo
To:
From:
Date:
Subject:

Benchers
Executive Committee
September 12, 2018
Access to Justice BC: Endorsement of the Triple Aim for Justice

Access to Justice BC (“A2JBC”), under the leadership and sponsorship of Chief Justice Bauman,
has developed a Triple Aim for Justice. It is a goal statement with three elements that it is hoped
will unify the many efforts in this Province to improve access to justice. Those goals are:
improving population access to justice, improving the user experience of access to justice, and
improving costs (as they relate to access to justice).
A copy of the Triple Aim for Justice is attached.
The Law Society was asked to endorse the Triple Aim. As stated in the Triple Aim document,
endorsing the Triple Aim means committing to the common goal of improving access to justice
in BC and to taking action to pursue that goal. Endorsing the Triple Aim does not commit the
organization to adopt a particular program, process or approach. Each organization will decide,
within the ambit of their respective mandates, what it will do in support of a common
commitment to act in a way that demonstrably improves one or all of the elements of the Triple
Aim.
Both the BC Court of Appeal and the Attorney General have endorsed the Triple Aim.
The Executive Committee resolved that the Law Society should endorse the Triple Aim for
Justice.

DM2028380

The Access to
Justice Triple Aim
The Access to Justice ‘Triple Aim’ is one goal that requires consideration of three
interrelated elements: improving population access to justice, improving the user
experience of access to justice, and improving costs (as they relate to access to
justice).
Endorsing the Triple Aim means committing to a common goal for the justice sector to
improve access to justice in BC and to action to pursue that goal. How organizations
choose to act is for them to decide within the context of their respective mandates.
What is common is a commitment to act in a way that demonstrably improves one or
all of the elements of the Triple Aim.
The Triple Aim is an approach developed originally by the Institute of Healthcare
Improvement, and has been widely used and tested in the health sector, including in
BC. In the health field, the Triple Aim is designed to optimize the performance of
health systems. It adapts readily to the justice system and the objective of increasing
access to justice.
Implicit in the Triple Aim notion is the idea that its three elements are interdependent:
change in one element may produce change in the others. The Triple Aim approach
is therefore an exercise in dynamic balance – a recognition that good ideas are
subject to policy, financial, and other practical constraints.
The element of improving population access to justice concerns how populations
(either the population as a whole or sub-populations based on culture, language, gender, geographic location, ethnicity, etc.) are able to access
justice, the needs they have, and how they differ in their attitudes or confidence about accessing justice.
The element of improving the user experience of access to justice focuses on individuals in everyday life and how they attempt to gain
knowledge, manage their legal needs or take action to resolve problems in various ways within the justice system. The justice system includes
not just courts, but all services, institutions and organizations that support people in getting the skills, knowledge, resources, and services they
need to manage their legal problems.
The element of improving costs addresses issues such as the sustainability of different ways of delivering services to meet access to justice
objectives, the costs of needs that are unmet, and per user costs of access to justice initiatives.
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