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Guests: Dr. Jeremy Schmidt, Faculty of Law, University of BC
Chris Axworthy, QC, Dean, Faculty of Law, Thompson Rivers University
Dom Bautista, Executive Director, Law Courts Center
Mark Benton, QC, Executive Director, Legal Services Society
Johanne Blenkin, Chief Executive Officer, Courthouse Libraries BC
Anne Chopra, Equity Ombudsperson
Dean Crawford, Vice-President, CBABC
Donna Greschner, Dean, Faculty of Law, University of Victoria
Gavin Hume, QC, the Law Society’s Representative on the Council of the
Federation of Law Societies of Canada
Marc Kazimirski, President, Trial Lawyers Association of BC
Jamie Maclaren, Executive Director, Access Pro Bono
Caroline Nevin, Executive Director, Canadian Bar Association, BC Branch
Wayne Robertson, QC, Executive Director, Law Foundation of BC
Ron Friesen, Continuing Legal Education Society of BC
Yves Moisan, President, BC Paralegal Association

1. CONSENT AGENDA
a. Minutes

The regular and in camera minutes of the meeting held on April 5, 2013 were approved as
circulated.

b. Resolutions

The following resolutions were passed unanimously and by consent.

¢ Selection of Recipient of the 2013 Law Society Aboriginal Scholarship

BE IT RESOLVED to ratify the recommendation of the Credentials Committee to
award the 2013 Law Society Aboriginal Scholarship to Robert J. Clifford, and to
name Karen L. Whonnock as runner-up.
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¢ Selection of Recipient of the 2013 Law Society Scholarship

BE IT RESOLVED to ratify the recommendation of the Credentials Committee to
award the 2013 Law Society Aboriginal Scholarship to Kathryn Thomson, and to
name Megan Kammerer as runner-up.

¢ Role of Tribunal Counsel in Law Society Tribunals

BE IT RESOLVED to approve the memorandum by Mr. Hoskins (page 1400 of the
meeting materials and Appendix 1 to these minutes) regarding the provision of
assistance to hearing panels by the Law Society’s Tribunal Counsel.

REGULAR AGENDA - for Discussion and Decision
2. Composition of Review Boards

Mr. Vertlieb confirmed that two issues are being brought to the Benchers for discussion and
decision, with recommendations from the Executive Committee for determining:

¢ the size and composition of a review board
e apre-condition for sitting as a member of a review board

Mr. Hoskins provided background, explaining that following recent amendments to the Legal
Profession Act and the Law Society Rules, Bencher reviews of hearing panel decisions are to be
replaced by review boards. He noted that the new legislation and rules do not specify the size or
composition of each board. Mr. Hoskins also noted that the new review process does not affect
citations that were in progress at the time the new legislation and rules took effect (January 1,
2013).

In the ensuing discussion the importance of public representation on review boards was
emphasized, and consensus was reached regarding two related elements of the rationale for the
wording of the proposed resolution:

e Benchers should not form the majority on review boards

e appointed Benchers should be counted as Benchers and not as members of the public for
the purpose of constituting review boards



Minutes of May 10, 2013 Bencher Meeting Approved June 15, 2013

A concern was raised that large turnover of Benchers during Bencher elections could cause
challenges for the review board process. Mr. Hoskins noted the importance of ensuring that
hearing panelist skills training sessions are conducted as promptly as possible for newly elected
Benchers.

Mr. Walker moved (seconded by Mr. Renwick) that the Benchers adopt the following resolution:

RESOLVED to set the number of members of a review board at seven: one Bencher-
lawyer chair, two other Benchers, two non-Bencher lawyers and two members of the
public;

FURTHER RESOLVED that members of the hearing panel pool be required to sit as a
member of at least one hearing panel before sitting as a member of a review board.

The motion was carried unanimously.

3. Rules Concerning Trust and Other Client Property — Lawyers Acting as
Attorneys and Executors

Ms. Berge briefed the Benchers regarding concerns raised by some members of the Victoria
wills and estate bar regarding difficulties that may be faced by lawyers seeking to comply with
the Law Society’s current trust rules and honour their fiduciary duties, when their appointment as
a personal representative derives from a solicitor-client relationship (such as an executor under a
will, an attorney under a power of attorney, or as a trustee). She referred to the Executive
Committee’s memorandum at page 3000 for detailed discussion of the issues, and particularly to
page 3009 for a recommended approach:

After consideration, the recommended approach would be to carve out a definition of
“trust property” from the current definition of “trust funds.” “Trust property” would
define funds and valuables received by a lawyer acting as a personal representative of a
person or at the request of a person, or as a trustee under a trust established by a person, if
a lawyer’s appointment is derived from a solicitor-client relationship. In other words,
“trust property” would be separately defined from “trust funds,” applied to property that a
lawyer holds as a fiduciary from a relationship in which the lawyer is not acting as a
lawyer, but where the relationship has been derived from a solicitor-client relationship.

The balance of the trust rules would continue to apply to “trust funds” that a lawyer holds
in connection with the solicitor-client relationship. Many of those rules will continue to
apply to “trust property” as well. However, some rules would be amended to allow a
lawyer to hold or deal with “trust property” in ways more consistent with the trust,
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thereby relieving the lawyer from some of the applications of the trust rules that may
currently prove impractical or even, in some cases, inconsistent with a lawyer’s trust
obligations, and that gave rise to the tensions that prompted the analysis of this matter.

Ms. Berge noted that the Trust Assurance, Trust Regulation and Professional Conduct
departments, and the Lawyers Insurance Fund were consulted and provided information and
feedback to the content of the memorandum.

Ms. Berge moved (seconded by Mr. Maclagan) that the Benchers approve in principle amending
the Law Society Rules to address the issues raised in the Executive Committee’s memorandum,
in the manner of the draft amendments appended to the Committee’s memorandum (at page
3013); and that the Benchers refer the matter to the Act and Rules Subcommittee to finalize draft
rules to be returned to the Benchers for consideration and approval.

Felicia Ciolfitto, Manager of Trust Assurance and Trust Regulation, noted that the clarification
provided by the proposed separation of “trust property” from “trust funds” will be helpful to the
Law Society’s trust auditors.

Key points raised in the ensuing discussion were:

e [t is important to ensure the fairness and practicality of the Law Society’s regulatory
approach to this matter, while also ensuring the protection of the public interest

¢ Guidance in the form of considerations noted in commentary to the Rules might be
appropriate

¢ The draft rules appended to the Executive Committee’s memorandum are provided for
illustration and not intended to restrict the flexibility of the Act and Rules Subcommittee

¢ (Consultation with the profession will be needed to support development of an appropriate
set of criteria or considerations

There was a clear consensus to adopt the proposed resolution.

Ms. Berge noted with thanks the valuable contributions of Mr. Lucas, Mr. Hoskins and Ms.
Ciolfitto.
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4. Ratification of the National Mobility Agreement 2013

Mr. Petrisor briefed the Benchers as chair of the Credentials Committee, referring to the
Committee’s report (at page 4000) and the National Mobility Agreement 2013 (“NMA 2013”)
appended to that report (page 4006 of the meeting materials and Appendix 2 to these minutes).
Mr. Petrisor reported that Council of the Federation of Law Societies of Canada voted
unanimously in favour of a resolution to approve the NMA 2013, for submission to the
Federation’s member law societies for their approval. If approved and implemented, the NMA
2013 will provide for full, permanent mobility between the Barreau du Québec and the common
law jurisdictions.

Mr. Treleaven noted that all the provincial law societies but the Law Society of BC and Nova
Scotia Barristers Society have already approved the NMA 2013; and that the territorial societies
are governed by the Territorial Mobility Agreement.

Mr. Petrisor moved (seconded by Mr. Walker):

1. That the Benchers approve in principle the National Mobility Agreement 2013
(“NMA 2013”), attached as Appendix A, on the condition that implementation will be
subject:

a) to Bencher approval of such amendments to the Law Society Rules as are
required,

b) to resolution of the issues related to liability insurance and the approval of any
consequential amendment to the insurance-related NMA 2013 provisions,

c) to clarification that law societies will be permitted to require Canadian Legal
Advisor applicants to certify that they have read and understood all of the reading
materials reasonably required by the law societies, and

d) in the case of implementation by the Barreau, to obtaining the necessary
approvals by the Office des Professions du Québec and the Government of
Québec, and

2. That the Law Society of British Columbia’s President or his designate be
authorized to execute the NMA 2013.

3. That the Benchers request that the Federation develop as an addition to the NMA
reading requirement a guide on the key differences between the legal systems in Québec
and the common law jurisdictions for law societies’ use.
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Mr. Petrisor also reported that at its May 9, 2013 meeting the Credentials Committee
unanimously approved the motion for presentation to the Benchers.

In the ensuing discussion the following points were raised:

e the Benchers are being asked to approve the NMA 2013 in principle only , with
implementation to be subject to the factors noted in the motion

e credit is due to the Federation for its successful pursuit of the “art of the possible” in
developing this agreement

o surmounting the civil/common law divide has been a great achievement in
consensus-building

e all of the Federation’s member law societies except the Law Society of Newfoundland
and Labrador, the Law Society of PEI, and the Chambre des Notaries have already
approved the Federation’s National Admission Standards Competency Profile

o development of implementation proposals for the National Admission Standards
by the Federation’s member law societies is underway

The motion was carried unanimously.

5. 2012-2014 Strategic Plan Implementation
a. Governance Committee Update

Mr. Vertlieb reported on progress being made by the Governance Committee in addressing
the issues referred to that body by the Benchers at their December 2012 meeting. He
confirmed that the Governance Committee will present its mid-year report to the Benchers at
the June meeting.

b. Indigenous Lawyers Mentoring Program Implementation Update

Mr. McGee reported on the background of the Indigenous Lawyers Mentoring Program. He
confirmed that the program is included in the current Strategic Plan, and that Phase 1
(Concept Development & Consultation) was completed last year under the management of
Ms. Rosalie Wilson. Phase 2 (Design) is underway, led by Staff Lawyer Andrea Hilland.

Ms. Hilland briefed the Benchers on Phase 2’s implementation progress. Ms. Hilland advised
that program documentation should be finalized by the end of May, and the official launch of
the Indigenous Lawyers Mentoring Program is being planned for June 21, 2013 (Aboriginal
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Day). Enrolment of mentors and mentees will take place over the summer months, with their

pairings to announced in September.

Ms. O’Grady noted that this is North America’s first Aboriginal mentoring program for
lawyers. Ms. Berge suggested that the Equity and Diversity Advisory Committee consider
reviewing the ground-breaking report and recommendations of the Aboriginal Law
Graduates Working Group (April 2000: Addressing Discriminatory Barriers Facing
Aboriginal Law Students and Lawyers").

6. President’s Report

Mr. Vertlieb briefed the Benchers on various Law Society matters to which he has attended since

the last meeting, including:
a. Commonwealth Law Conference (Cape Town, South Africa)

Agenda topics for sessions Mr. Vertlieb attended included: access to justice; the

importance of paralegals and the need for expanded use of their services; the importance
of legal aid and funding cuts to legal aid; and the need for greater diversity and
affirmative action (“merit with bias”) in judicial appointments. The relevance of these
themes throughout Commonwealth was striking. Also striking was the support expressed
by lawyers from many countries for enhanced provision of legal information and services
by paralegals to the public.

b. CBA Envisioning Justice Conference

Lawyers from across the country attended this conference in Vancouver last month to
discuss a broad spectrum of access issues. Mr. Vertlieb was honoured to be asked to
speak on BC’s designated paralegal pilot project.

Mr. McGee also attended the conference, and commented on the excellent quality of the
presentations and discussions.

CBABC Executive Director Caroline Nevin confirmed that the participants’ level of
engagement was high throughout the conference sessions. She noted that 65% of the
attendees were from outside BC. Ms. Nevin also noted the strong presence and
involvement of the representatives of the Ministry of Justice and members of the
judiciary.

" Download from the Law Society website — available here (under EQUITY AND DIVERSITY)
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c. Paralegal Pilot Project Presentations in Kelowna and Vernon

In late April Mr. Vertlieb and Staff Lawyer Doug Munro attended in Kelowna and
Vernon to deliver presentations on the designated paralegal pilot project. Mr. Vertlieb
noted the strong interest shown by paralegals and members of the public, and thanked
Kelowna Bencher Tom Fellhauer for his support with the Kelowna session.

d. CBA Workshop: Enhancing Diversity on the Bench

On May 1 Mr. Vertlieb attended at the Lawyers’ Inn for an excellent program on
diversity in the judiciary. Chief Justice Bauman, Justice of the BC Supreme Court, Chief
Judge Crabtree of the BC Provincial Court, Hon. Donna Martinson, Hon. Lynn Smith and
Hon. Wally Oppal all delivered presentations.

Ms. Morellato also attended. She noted that there were190 registrants, from a wide range
of backgrounds, at this excellent event. She commented on the value of the mentoring
aspect of the session.

Mr. Vertlieb confirmed that Hon. Lynn Smith will be attending the July Bencher meeting
to deliver a presentation on enhancing judicial diversity.

7. CEO’s Report

Mr. McGee provided highlights of his monthly written report to the Benchers (Appendix 3 to
these minutes), including the following matters:

First Quarter Financial Results

Review and Renewal of Management Structure

Indigenous Lawyers Mentoring Program — Update

Federation National Admission Standards Project Update

Memorandum of Understanding among Judiciary and Minister of Justice and Attorney

General

Speakers Bureau

Changes to Electronic Version of Benchers Bulletin

Time with Tim Addition to Lex Website and Staff Breakfast Meetings
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8. Quarterly Financial Report

Chief Financial Officer Jeanette McPhee provided the Benchers with highlights of her written
report (page 8000), covering the following topics:

® General Fund (excluding capital and Trust Assurance Fee (TAF)
o Revenue
o Operating Expenses
o 2013 Forecast
= QOperating Revenue
= QOperating Expenses
= 845/835 Building

e TAF-related Revenue and Expenses
e Special Compensation Fund
e Lawyers Insurance Fund

Mr. Walker spoke as Vice-Chair of the Finance Committee, updating the Benchers on the 2014
budget-setting process that will culminate with the setting of the Law Society’s 2014 practice fee
by the Benchers at their September meeting. Mr. Walker noted that all Benchers are welcome to
attend the Finance Committee’s upcoming meetings:

e Review of LIF Statement of Investment Policy, Trust Administration Fee (TAF),
External funding (LAP, CLBC, Advocate, Probono) (June 27)

e 2014 Law Society fees and operational budgets (September 5 and September 11)

Benchers who are interested in attending any of the Finance Committee meetings should contact
Ms. Lindsay to receive meeting details and materials.

9. Report on Outstanding Hearing & Review Reports
The Benchers received and reviewed a report on outstanding hearing decisions.
10. Federation of Law Societies of Canada Council Update

Gavin Hume, QC reported as the Law Society’s Federation of Law Societies of Canada Council
representative. Mr. Hume thanked First Vice-President Jan Lindsay, QC for briefing the
Benchers in his absence at the last Bencher meeting on the proceedings at the Federation Council

10
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meeting and conference held March 20 — 22 in Quebec City. The next Council meeting will take
place in Ottawa on June 3.

a. Standing Committee on the Model Code

The Federation’s Standing Committee on the Model Code will meet next on June 4. The
agenda for that meeting will include:

e Revisions to the Model Code conflicts rules

e Reviewing the Model Code provisions on lawyers’ interprovincial transfers
e Property related to crime

e Limited legal services

e Language rights

Mr. Hume outlined the working process followed by the Standing Committee, and noted
the importance of a related Liaison Committee composed of representatives of the
member law societies’ ethics committees. Mr. Hume stressed the importance of the
consultative aspect of the Standing Committee’s work in managing Code revision
requests and input from the law societies, via the Liaison Committee and otherwise, and
in conferring regularly with the CBA and ethics professors from law faculties across the
country.

b. National Discipline Standards Project
This important Federation initiative is about half-way through its work. Deborah Armour,

the Law Society’s Chief Legal Officer, is a member of the project team and will be
providing an update at an upcoming Bencher meeting.

The Benchers discussed other matters in camera.

WKM
2013-05-28
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