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Why we won’t let down our guard on
money laundering
by Robert W. McDiarmid, QC

A recent issue of the Calgary Herald
contained a small article quoting a fed-
eral Department of Finance briefing
note that pushed for more stringent
anti-money-laundering legislation to
combat terrorism.

Is it just me, or do others find it strange
that the impetus for Canada’s legisla-
tion, or changes to it, comes from the
Finance Department? If the object is
truly fighting crime, wouldn’t it make
more sense for these initiatives to
come from the Department of Justice?

There is no doubt about the need for
strong legislation to tackle serious
crime. Terrorist attacks are horrid. Or-
ganized crime undoubtedly affects the
well-being of our populace. But the
point of a free and democratic society
is to enhance freedom and democracy.
For that reason, measures to combat
terrorism and organized crime should
be implemented by the Minister of Jus-
tice, following consultation with the
legal profession to ensure measures
designed to fight these activities only
go as far as necessary.

I have some concerns that current laws
on money laundering, overseen by
Financial Transactions and Reports
Analysis Centre of Canada
(FINTRAC), could well be an excuse
for revenue-hunting expeditions that
have nothing to do with crime or ter-
rorism. This was underscored for me
at a Federation of Law Societies of
Canada meeting in Ottawa last fall
when we heard about some police ex-
amples of proceeds of crime matters
that actually seemed to be tax enforce-
ment cases. If that’s so, it should con-
cern members of the public. It should
also concern lawyers who are entitled
to give clients advice on legitimate tax
avoidance.

Let me turn to the central issue for the
Law Society. As you know, the Law
Society, together with the Federation
of Law Societies of Canada,
challenged the constitutionality of the

Proceeds of Crime (Money Laundering)
and Terrorist Financing Act and its re-
quirement for lawyers to disclose priv-
ileged communications of clients. So
far, our challenge to this legislation
has been successful. Starting in BC, the
courts in Canada began exempting
lawyers from the legislation until the
constitutional issue on solicitor-client
privilege could be heard. The federal
government agreed to be bound by the
exemption. Yet the government is not
dissuaded overall from proposing
new Orwellian laws that would have
the effect of breaching the confidences
of our clients.

We have always worked to keep the
lines of communication open on this
issue. At the Federation of Law Societ-
ies meeting I mentioned, the Federa-
tion took the initiative to invite
representatives from the RCMP who
are directing anti-terrorism and anti-
money-laundering activities at the
highest levels.

We discussed the law society rules
that prohibit lawyers from accepting
large sums of cash, except in certain
very narrowly defined circumstances.
(These rules have been passed by all
law societies in Canada, not just ours.)
The RCMP expressed concerns that
our rules would not be effective in pre-
venting lawyers from assisting crimi-
nals in money laundering. Asked why,
they said they had examples of Cana-
dian lawyers involved in money-laun-
dering — and they provided one or
two examples that sounded as if there
was a reason to investigate. But when
asked whether they had brought com-
plaints to the law societies that have
the jurisdiction, the answer was “no.”
Pressed further, the Superintendent
who is the Director of the RCMP Pro-
ceeds of Crime Branch, said it was
because of loopholes in the “no cash”
rule (Rule 3-51.1).

As you know, the no-cash rule
prohibits lawyers from receiving an
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aggregate amount of cash of $7,500 or
more in respect of any one client mat-
ter or transaction, with a proviso that a
lawyer may accept or receive an
amount of $7,500 or more in cash for
professional fees, disbursements, ex-
penses or bail, but that any refund
greater than $1,000 out of such money
must be made in cash.

The Superintendent said that this Rule
had a gaping loophole. Many of us at
the meeting were perplexed. He said
that the loophole was that disburse-
ments were allowed to be paid in cash.
We were all wondering how much
terrorist financing could occur at the
35-cents-a-page photocopy rate, so we
asked for a further explanation. The
Superintendent said that, as an exam-
ple, if a lawyer were handling a pur-
chase of real estate for a client, the
purchase price of the real estate (I be-
lieve he put it as “the price of the
house”) would be considered a dis-
bursement. He said this with a straight
face, and honestly appeared to believe
it! When it was explained that the pur-
chase of real estate would not be con-
sidered a disbursement, it wasn’t
entirely clear that he accepted this
explanation.

Beyond this mistaken interpretation of
the no-cash rule, what is often over-
looked is that the rule is proactive. It
prevents lawyers from accepting cash

because we believe this is the best way
to minimize risk. If cash cannot be ac-
cepted, it cannot be laundered. This
rule is therefore even more stringent
that the proceeds of crime legislation,
which permits large amounts of cash
to be accepted in transactions, pro-
vided it is reported to FINTRAC. Be-
cause of this, the rule deters dishonest
people from attempting to use a law-
yer for money laundering.

What became quite clear from the
RCMP members attending our meet-
ing, and perhaps it’s true of other fed-
eral officials, is that they do not have a
firm grasp of lawyer regulation. And
why should they? That is not their area
of expertise. The expertise lies with the
law societies. We have an understand-
ing of the practice of law, the commit-
ment to set high standards and the
power to enforce them. I think we have
a responsibility to say so.

We know the police have a job to do in
tackling money laundering. If they do
have evidence that a lawyer’s client is
laundering money, they have a pro-
cess to seek material from the lawyer,
but of course that is properly subject to
a court determination of what is pro-
tected by solicitor-client privilege. If it
appears to police that a lawyer is di-
rectly involved, or is in breach of the
no-cash rule, the Law Society needs to
hear about that to pursue it as a

complaint. We’ll investigate — and
that includes the big files. Need I
mention (though it’s not a money
laundering example) our audit and in-
vestigation on Martin Wirick? Or the
fact that the RCMP and Vancouver
City Police acknowledged our lead in
the investigative work in that case? In
BC, I should add, we are beefing up
our team of auditors and investigators
and introducing compliance audits,
which will be targeted and effective.
The point is, we have a sound track re-
cord of fulfilling our responsibilities,
and we do it in a way that does not
jeopardize the constitutional rights of
lawyers’ clients.

I recognize that we are sitting opposite
the federal government in the pro-
ceeds of crime litigation. It still trou-
bles me that this litigation is even
necessary. But the federal government
continues to propose legislation that
affects entrenched principles such as
solicitor-client privilege. It is therefore
incumbent upon us to be wary and not
to be afraid of appearing unpopular in
contesting that legislation.

The price of freedom is, after all, eter-
nal vigilance, and lawyers tradition-
ally have been among the most
vigilant. We do so, not for ourselves,
but for the public who are our clients.
Now is not the time to let our guard
down.

Editorial

Ken Dobell appointed new Lay Bencher
Ken Dobell, Chair of the Vancouver
Convention Centre Expansion Project,
has been appointed a Lay Bencher by
the provincial cabinet.

Mr. Dobell comes to the role with an
impressive record of service. In
addition to his work on the Conven-
tion Centre expansion, he is a director
of VANOC, the 2010 Legacies Now
Society and the Canadian Council for
Public-Private Partnerships. He has
served as the Deputy Minister to the
Premier and Cabinet Secretary (2001-
2005), and remains a special advisor to
the Premier on a contract basis. From

1999-2001 he was CEO of the Greater
Vancouver Transportation Authority.
He has also worked for the City of
Vancouver as City Manager, Deputy
City Manager and a research engineer.
He has received a number of awards,
including the Lieutenant Governor’s
Award for Excellence in Public Ser-
vice, the Municipal Officers of BC
Professional Award and the BC
HRMA Award of Excellence.

President Rob McDiarmid, QC
welcomed Mr. Dobell. “The Society
has been fortunate through the years
to have had very talented people as

Lay Benchers, and Ken Dobell is yet
another example,” he said. “His expe-
rience on public policy issues will un-
doubtedly be of great value to us.”

For his part, Mr. Dobell said he is very
pleased for the opportunity to serve
and looks forward to working with the
other Benchers. In accepting the posi-
tion, he joins Michael Falkins, Patrick
Kelly, June Preston and Maelor
Vallance at the table, and fills one of
two Lay Bencher vacancies. His term
of service runs to December 31, 2007
and is renewable.
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Appendix 3 of the Handbook has been revised to recognize multiple-draw residential mortgage transactions as a form of
simple conveyance

Lawyers can act for both sides in residential multiple-draw mortgages
The Benchers have paved the way for
lawyers to represent both a mortgagor
and a mortgagee in multiple-draw
mortgage transactions that involve no
commercial element by amending Ap-
pendix 3 of the Professional Conduct
Handbook. Multiple-draw mortgages
are those in which a financial institu-
tion or other mortgagee advances
funds in stages, usually as building
construction progresses.

Lawyers are generally prohibited
from acting for both sides in real estate
transactions: see Appendix 3, Rule 2 of
the Professional Conduct Handbook. An
exception is when a transaction
amounts to a simple conveyance.

Rule 4 describes a “simple convey-
ance” as including a mortgage that
does not contain any commercial ele-
ment, given by a mortgagor to an insti-
tutional lender to be registered against
the mortgagor’s residence. Examples
now include:

� a revolving mortgage that can be
advanced and re-advanced,

� a mortgage to be advanced in
stages [new] or

� a mortgage given to secure a line of
credit.

Rule 5(g) of Appendix 3 previously ex-
cluded a multiple draw mortgage
from the definition of a simple convey-
ance, but that provision is now re-
scinded. A transaction is still not
considered to be a simple conveyance
if it contains a commercial element,
such as a conveyance involved in the
sale of a business.

The Ethics Committee recommended
that lawyers be permitted to represent
both parties in residential transactions
involving multiple-draw mortgages,
following consultations in 2005. The
Committee noted that separate repre-
sentation of clients always had value,

and therefore so did the restriction un-
der the traditional rule.

“We say only that, on balance, the
problems with having the rule and
making affected clients engage sepa-
rate lawyers in the circumstances
addressed by it outweigh its advan-
tages,” the Ethics Committee stated in
its report. “Where lawyers act pru-
dently and conduct appropriate lien
and judgment searches at the time of
the draw, and decline to act where a
dispute is evident, the chances of a
lawyer getting into difficulty because
of a conflict will be minimal.”

Ethics Committee Chair Gavin Hume,
QC, presented the issue to the Bench-
ers in March. He said that Law Society
complaints statistics over the past five
years showed fewer than a dozen com-
plaints arising over Appendix 3, and
none involved multiple-draw mort-
gages.

A number of BC lawyers and financial
institutions favoured a change to re-
duce costs for clients and standardize
practices. Mr. Hume signalled by way
of example a letter from Emiko S.
Ando, senior counsel for the Royal
Bank. Ms. Ando noted that the change
would create a level playing field be-
tween lawyers and notaries public
(who are entitled to represent both
sides) and bring mortgage prepara-
tion practices in line with the rules es-
tablished by other law societies in
Canada. “The current requirement of
having separate counsel increases
costs borne by our customers and can
cause delays in funding, which may
impact construction,” Ms. Ando said.
“The current practice also puts more
pressure on customers to waive legal
advice, which is not, in the bank’s
view, a desirable outcome.”

Duff Waddell, a senior real estate
lawyer at Kaplan & Waddell in

Vancouver, accepted an invitation
from the Ethics Committee to speak to
the Benchers about the potential for
conflicts. In his view, a construction
mortgage involving multiple draws
created no greater risk of conflict for a
lawyer than a mortgage in which there
is one advance of funds. In each case, it
was the function of a lawyer to do a
lien and judgment search prior to any
advance of funds — not to decide the
timing of further advances. That was
the role of an inspector retained by the
bank who oversaw progress of the
construction in accordance with the
contract between the mortgagor and
mortgagee.

Mr. Hume said that, from its consulta-
tions, the Ethics Committee was satis-
fied a rule change was needed. “We
learned that by far the majority of the
draw mortgage work in construction
is simple …,” he said. “[I]t’s also sim-
ple for lawyers to identify when a con-
flict arises and to send both parties off
for separate representation.”

Appendix 3, as revised, is set out in the
enclosed Member’s Manual amend-
ment package.
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BC lawyers will vote on next year’s practice fee at the AGM

Law Society AGM to be held September 29
The Law Society Annual General
Meeting takes place on Friday, Sep-
tember 29, 2006. All BC lawyers and
articled students are invited to attend
the meeting at the main location in
Vancouver or at one of the telecon-
ference locations around the province.
Please watch for details.

The Benchers have decided that the
2007 practice fee, which is set by mem-
bers in 2006, will be put forward to the

Law Society AGM for a vote. The fee
has traditionally been set at the AGM,
other than in the past two years when
it was set by referendum.

In 2004 the Benchers found it neces-
sary to hold a referendum on the fee,
which is an alternative to a resolution
at the AGM permitted under section
23(1)(a) of the Legal Profession Act. The
referendum made it easier for all
members to address a matter of

longstanding controversy, that is,
whether payment of an amount equiv-
alent to the Canadian Bar Association
membership fee should be mandatory
or voluntary for all practising lawyers.
A majority of lawyers in the referen-
dum voted in favour of a practice fee
that did not contain a CBA fee compo-
nent.

Since the 2004 referendum, the CBA
has expressed its intention not to pro-
pose its fee as a component of the Law
Society practice fee. The Benchers held
a referendum in 2005 to set the 2006
practice fee, without the CBA fee being
at issue, and have now concluded they
should not continue to incur the ex-
pense of an annual fee referendum.
For that reason, the practice fee —
which the Benchers will recommend
to the profession in July — returns as
an item of business on the AGM
agenda.

News

Royal Bank adopts conveyancing protocol of western law societies
On April 24 the Royal Bank of Canada
will begin accepting opinions from
lawyers in BC, Alberta, Saskatchewan
and Manitoba in the conveyance or re-
financing of residential properties in
accordance with the Western Law So-
cieties Conveyancing Protocol.

Each of the law societies in the four
western provinces has adopted a ver-
sion of the protocol that is tailored for
use in that jurisdiction. In BC, the pro-
tocol provides that a lawyer who acts
for a financial institution is permitted
to advise that institution (through a
short, standard form opinion) that, if
there are no known building location
defects on a property, the institution
need not obtain an up-to-date building
location survey as a condition of fund-
ing a mortgage loan. If the financial in-
stitution relies on a protocol opinion to

fund a mortgage and suffers an actual
loss as a result of an unknown build-
ing location defect that would have
been disclosed by an up-to-date sur-
vey, the Lawyers Insurance Fund will,
on behalf of the lawyer, accept liability
and, as appropriate, pay the cost of re-
pair or any actual loss suffered. In
other provinces, the protocol also ad-
dresses specific problems related to
the release of mortgage and purchase
funds on closing.

This protocol helps streamline process
and costs for mortgage lenders. Al-
though some additional practice stan-
dards are set for BC lawyers in issuing
protocol opinions, nothing in the pro-
tocol otherwise diminishes or changes
the usual practices of prudent law
firms or the standard of care for law-
yers acting on mortgage transactions.

In agreeing to accept opinions under
the protocol, the Royal Bank joins
national lenders, including the Bank of
Montreal and Canadian Western
Bank. In the short term, the Royal Bank
will provide an addendum to their
mortgage instructions at www.
rbcroyalbank.com/legalforms to ad-
vise lawyers they may close using the
protocol.

The BC version of the Western Law So-
cieties Conveyancing Protocol and
background information is available
under “Practice Support/Articles” on
the Law Society website at
www.lawsociety.bc.ca. For more in-
formation, contact lawyer Catherine
Greenall at the Law Society office
(cgreenall@lsbc.org).
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Thanks for your help in 2005
The Benchers would like to thank and congratulate all those in the profession and the legal community who volunteered
their time and energy to the Law Society in 2005. Whether serving as members of committees, task forces or working
groups, as PLTC guest instructors or authors, as conduct reviewers, fee mediators, event panelists or advisors on special
projects, volunteers are critical to the success of the Law Society and its work.

Over the past year, the Society has enjoyed the support and contributions of almost 500 Life Bencher and non-Bencher vol-
unteers, all of whom deserve acknowledgement.

Anne Adrian
Quentin Adrian
John Ahern
Michael Airton
Christine Alexander
Joel Altman
Karima Andani
Peter Anderson
Dianne Andiel
Emiko Ando
Rita Andreone [now

a Bencher]
Stephen Antle
Russ Aoki
John Arnesen
Kimberley Arthur-

Leung
Paul Arvisais
Adrienne Atherton
Tricia Auton
Negar Azmudeh
John Baigent
James Baird
Maureen Baird
Russ Balcome
Stephen Ballard
Gail Banning
Mark Baron
Hon. Judge Robert

Bauman
Suzan Beattie
Paul Beckmann, QC
Peter Behie
Scott Bell
Joe Bellows, QC
Dan Bennett
Vicki Bennett
Mark Benton

Catherine Best
Aleem Bharmal
John Bilawich
Donald Bird
Geoffrey Bird
Halldor Bjarnason
Heather Blatchford
Johanne Blenkin
David Blinkhorn
Nicolaas Blom
Charles Bois
Patricia Bond
Scott Booth
Hon. Judge John

Bouck
John-Paul Boyd
Paul Bradley
Luciana Brasil
Anja Brown
Lawrence Brown
Marian Brown
Peter Brown
Trudi Brown, QC
Alexander Budlovsky
Hon. Judge Ellen

Burdett
Kenneth Burgess
Daniel Burnett
Darrell Burns
William Burris
Bryce Cabott
Cynthia Callison
Hamish Cameron,

QC
Joel Camley
Elizabeth Campbell
Ian Campbell
Neil Campbell

Robert Campbell
Brian Canfield
Roger Cardinal
Jo Ann Carmichael,

QC
James Carphin, QC
Jeremy Carr
Frank Carson
Monty Carstairs, QC
Lynne Charbonneau
Chilwin Cheng
Simon Chester
Mary Childs
David Christian
Jackie Christofferson
Myron Claridge
Anne Clark
Jaynie Clark
Hugh Claxton
John Cliffe
Carolyn Coleclough
Allan Coombe
Edward Cooper
George Copley, QC
Daniel Corrin
Carla Courtenay
David Covey
Heather Craig
Gordon Crampton
David Crossin, QC
Beatrice Curry
Arnon Dachner
Michael D’Arcy
Azim Datoo, QC
Mark Davies
Nicholas Davies
Mike Demers

Adam de Turberville
Darren Devine
Rajwant Dewar
Joyce DeWitt-Van

Oosten
Jennifer Dezell
Jeevyn Dhaliwal
Rosario Di Bella
Kelly Doerksen
Laura Donaldson
Michaela Donnelly
Frank Dorchester
Emil Doricic
Paul Doroshenko
Hon. Judge Shehni

Dossa
Joseph Doyle
Jennifer Duncan
James Dunne
Sandra Dworkin
John Dyer
Birgit Eder
Michael Eeles
Norman Einarsson
Timothy Ellan
Christine Elliott
Meldon Ellis
Robert Ellis
Mark Erina
William Everett, QC
Douglas Eyford
Rebecca Faber
David Fai
Peter Fairey
Marie-Louise Fast

(Stolz)
John Ferber
John Fiddick

Alfred Field
Gregory Fitch, QC
Jeff Flax
Carol Fleischhaker
Jay Fogel
Lisa Fong
Mitchell Foster
Merridee Foster
Hamar Foster
Richard Fowler
Bruce Fraser, QC
Eugene Fraser
John Fraser
Alan Frydenlund
Stephen Fudge
Cory Furman
Barry Galbraith
Kelly-Lynne Geddes
Leon Getz, QC [now

a Bencher]
Anita Ghatak
Michael

Gianacopoulos
Richard Gibbs, QC
Byran Gibson
Kerri Gibson
Martin Gifford
Jack Giles, QC
Robert Gillen, QC
Karen Golightly
Peter Gorgopa
David Goult
Gerald Green
Tom Grella
David Griffiths
Joel Groves
David Grunder
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Angus Gunn
Kenneth Gustafson
Robert Halifax
Iain Hallam
Robert Hamilton
Jeffrey Hand
Do-Ellen Hansen
Frederick Hansford,

QC
Michael Hargreaves
Nancy Harold
Reginald Harris
Valerie Hartney
Ian Hay
Jeffrey Hayes
Faith Hayman
Diane Heath
Colleen Henderson
Jane Henderson, QC
Deidre Herbert
Jim Herperger
Mark Hilton
Jennifer Holmes
Michael Howcroft
Robert Hrabinsky
Elizabeth Hunt
Fiona Hunter
James Hutchison
John Hyde
Karen Iddins
Drew Jackson
Kenneth Jacques
Kirsten Jenkins
Nils Jensen
Mark Jetté
Douglas Johnson
Susen Johnson
Robert Jones
David Joyce
Anna Juch
Elizabeth Junkin
Moses Kajoba
David Kamachi
Gerald Kambeitz, QC
Nurdin Kassam

Donald Kawano
Sheila Keet
Steven Kelliher
Callum Kelly
Judith Kennedy
Phyllis Kenney
Paul Kent-Snowsell
Linda Kieran
Mark Killas
Hon. Judge William

Kitchen
Michael Klein
Ross Kodner
Lily Koeing
Theodore Koffman
Shae Korres
Tova Kornfeld
David Kozak
Ken Kramer
Edwin Kroft
Bruce Kulla
Derek Lacroix, QC
Stanley Lanyon, QC
Myrle Lawrence
Dean Lawton
John Leathley, QC
Patricia Lebedovich
Gerald Lecovin, QC
Wilson Lee
Rupert Legge
James Legh
Digby Leigh
Dean Leung
Carla Lewis
Janneke Lewis
Mark Lewis
Wynn Lewis
Michael Libby
Jan Lindsay [now a

Bencher]
Maryam Lindsay
Garth Loeppky
John Logan
Kathy Louis
Gordon Love
Paul Love

Helen Low
Raymond Low, QC
Tyler Luchies
Steven Lukas
John Lundell, QC
Ed Lyszkiewicz
Edward Macaulay
Peter Macdonald
Trudy Macdonald
Robin MacFarlane
Russell MacKay
Hector MacKay-

Dunn, QC
Roddy MacKenzie
Rodrick MacKenzie
Beverly MacLean
Bill MacLeod
Pat Madaisky
Kenneth Madsen
Michael Mahoney
Karl Maier
Valerie Mann
Kevin Marks
Gordon Marshall
Marjorie Martin
Gordon Matei
Janis McAfee
Angela McCarthy
Albert McClean, QC
Roderick McCloy
Dennis McCrea
Stephen McCullough
Graeme McFarlane
Ross McGowan
Jerry McHale, QC
Todd McKendrick
Barney McKinnon
Ross McLarty
Jonathan McLean
William McLean
Hugh McLellan
Jacqueline McQueen
Paul Mendes
Margaret Mereigh
William Miles, QC

Robert Milne
David Mitchell
Mary Mitchell
Teresa Mitchell-

Banks
Derek Miura
James Mooney
David Moonje
Charlotte Morganti
John Moshonas
David Mossop, QC
Leslie Muir
Daniel Mulligan
Michael Mulligan
Liana Murphy
Barbara Murray
Andrew Nathanson
Matthew Nathanson
Thomas Nesbitt
Craig Neville
Bradley Newby
David Nicol
Barbara Norell
Tom O’Connor
Thelma O’Grady

[now a Bencher]
John Olynyk
Lawrence O’Neill
Glen Orris, QC
Sudhir Padmanabhan
Michael Parent
Hon. Justice Glen

Parrett
Roderick Pearce
Paul Pearlman, QC
Kristinn Pechet, QC
Richard Peck, QC
Shirley Pederson
David Perry
Martin Peters
David Pilley
Lisa Pindera
Carl Pines

Dan Pinnington
Gordon Plottel
Elliot Poll
Sarah Pollard
Holly Pommier
Dale Pope, QC
David Pope
Graham Porteous
Derrill Prevett, QC
Joseph Prodor
Lila Quastel
James Radelet
Leo Raffin
Jatinder Rai
Peter Ramsay, QC
Wolfgang Rao
Gayle Raphanel
David Renwick

[now a Bencher]
James Reynolds
David Rice
Stephen Richards
Robert Richey
Philip Riddell
Peter Roberts
Fiona Robin
John Rogers
Lindsay Ross
Joseph Rotstein
Peter Rubin
Christopher Rusnak
Lesley Ruzicka
Ann Saettler
Derek Sanders
Dale Sanderson, QC
Gurminder Sandhu
Susan Sangha
Lee Sawatzky
Paul Scambler, QC
Daniel Scanlan
Timothy Schober
Paul Schwartz
Jeff Scouten

continued on page 8
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Anthony Serka, QC
Jane Shackell, QC
Ian Shaw
Bill Sheddy
Jeremy Sheppard
Douglas Shields
Dirk Sigalet, QC
Lorne Sinclair
Ian Sisett
Ronald Skolrood
Mark Skwarok
Benjamin Slager
Mark Slay
Gordon Sloan
Donald Smetheram
Brock Smith
Ian Smith
John Smith
Walter Smith
Gary Sollis
Kerry Somerville
Gabriel Somjen
Jan Stanger
Wendy Stephen, QC
Andrew Stewart
Anne Stewart, QC
Richard Stewart

[now a Bencher]
Ted Strocel
William Sullivan, QC
Ted Sutcliffe
David Sutherland

Patrick Sweeney
Alexander Szibbo
Erin Tait
Lawrence Talbot
Michael Tammen
Deborah Taylor
Genevieve Taylor
James Taylor
Angela Thiele
Michael Thomas
Donald Thompson
Timothy Timberg
Trevor Todd
Ronald Toews, QC
Franco Trasolini
Russell Tretiak, QC
William Trotter, QC
Elliott Trueman
Peter Unruh
David Unterman
James Vanstone
William Veenstra
Carey Veinotte
Magnus Verbrugge
Peter Voith, QC
John Walker
Kathleen Walker
Leslie-Anne Wall
Brian Wallace, QC
Eric Warren
Penny Washington
Carolyn Weiler

Jean Whittow, QC
Ian Wiebe
Dianne Wiedemann
Christopher Wilson
Donald Wilson
Gary Wilson
Warren Wilson, QC
Janet Wingson

Baldwin Wong
Florence Wong
Joseph Wong
Josiah Wood, QC
Mary Wood
Darcy Wray
John Wright
Stephen Wurz

George Xuereb
Gary Yaffe
Catherine Young
Joseph Zak
Louis Zivot
Deborah Zutter

Volunteers … from page 7

Law Society’s staff lawyers vote in favour of union certification
On April 7 the Labour Relations Board
advised the Law Society that a major-
ity of “persons employed as lawyers
by the Law Society” had voted in fa-
vour of union representation by the
Professional Employees Association.

The final vote tally was 18 in favour of
union representation and 16 opposed
(53% in favour; 47% opposed). The

Law Society has an additional 110 staff
and managers who are not repre-
sented by the Professional Employees
Association.

As a result of the certification vote, the
Law Society expects to enter into
negotiations with the Professional
Employees Association to reach a
collective agreement with the affected

employees. A schedule for the bar-
gaining has not yet been set.

The Law Society believes its employ-
ees are the backbone of the organiza-
tion and provide a much valued
service in fulfilling the Society’s man-
date to protect the public interest in the
administration of justice.

Would you like to volunteer?
The Law Society always wel-
comes expressions of interest
from lawyers who would like to
serve as volunteers.

For more information about serv-
ing as a volunteer on a Law Soci-
ety committee, task force or
working group or as a Law Soci-
ety appointee to an outside body,
please contact David Newell,
Corporate Secretary at
dnewell@lsbc.org.

For information on volunteering as a guest instructor, lecturer or author in
the Professional Legal Training Course, please contact Lynn Burns, Dep-
uty Director, at lburns@lsbc.org. Please note the subject areas you are
volunteering to teach and the PLTC session or sessions for which you are
available: spring, summer and fall (Vancouver) or summer (Victoria). The
program is actively looking for guest instructors on mediation, family law,
residential conveyancing, criminal practice, corporate practice, PPSA,
buying and selling a business, wills and practice management, as well as to
serve as mock civil trial and chambers judges.To volunteer to be an author
for the course, please contact Morag MacLean, PLTC Practice Material
Editor, at mmaclean@lsbc.org.
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Lawyers must safeguard client documents
BC lawyers are reminded of the critical
importance of safeguarding client
documents and records at all times.
The reminder is timely in light of a re-
cent media report about client docu-
ments of a law firm being found
around a dumpster and on the street
nearby.

Chapter 5 of the Professional Conduct
Handbook sets out a lawyer’s profes-
sional obligation to safeguard client
privilege and confidentiality:

Duty of confidentiality

1. A lawyer shall hold in strict con-
fidence all information concerning
the business and affairs of the client
acquired in the course of the pro-
fessional relationship, regardless
of the nature or source of the infor-
mation or of the fact that others
may share the knowledge, and
shall not divulge any such informa-
tion unless disclosure is expressly
or impliedly authorized by the cli-
ent, or is required by law or by a
court. [footnote omitted]

2. A lawyer shall take all reason-
able steps to ensure the privacy and
safekeeping of a client’s confiden-
tial information.

The Information and Privacy Com-
missioner of BC is concerned about
this issue and wishes to remind law-
yers that they and their firms are sub-
ject to the Personal Information
Protection Act. This private sector pri-
vacy legislation requires lawyers to
take reasonable measures to protect
clients’ personal information from
risks of unauthorized access, use, dis-
closure and disposal, and sets out con-
sequences for violation.

Please make certain that your firm has
a secure system in place for safeguard-
ing client documents and records,
including at the point of disposal.
Even the best systems can fail if not
properly monitored. All lawyers and
staff in your firm should be reminded
of their obligations to safeguard client

materials. You should also review
your firm’s policies for disposal of ma-
terials within the office and any ar-
rangements with outside storage
facilities or shredding and recycling
suppliers. If you have any concerns
about weaknesses in your storage or
destruction systems, please take steps
to rectify them.

Here are examples of safeguards to
consider:

� Maintain client files in secure areas
and consider locking file cabinets

when lawyers or staff are not in the
office.

� Do not allow lawyers, staff or cus-
todial staff to place client material
directly into a garbage or recycling
bin. The material should be placed
in a bin for cross-cut shredding.
Shredding should be done on-site
by either your staff or a reputable
outside provider, and prior to any
recycling or disposal.

� When using an outside provider
for on-site shredding, someone in
the firm should monitor the work
and obtain a certificate of destruc-
tion.

� Ensure your computer network is

secure from intrusion, such as by
maintaining proper firewalls. Se-
cure your computers (especially
laptops) physically and with pass-
word protection. Laptops leaving
the office should be encrypted.

� Erase or destroy computer hard
drives before you discard, sell or
donate them. Complete erasure re-
quires special software, following
the standards of the RCMP and the
US Department of Defence.

� Have your staff enter into a confi-
dentiality agreement respecting
confidential information in the
firm.

� Regularly train and remind staff
about firm policies for protecting
information, and note the conse-
quences of non-compliance.

� Avoid leaving files or computers
in your car and, when working on
files at home, consider keeping
those in a locked cabinet. Ensure
proper disposal of papers through
your office, rather than at home.

Document storage and disposal is but
one aspect of client confidentiality. It is
equally important that everyone in the
firm refrains from reading client infor-
mation in public places where it could
be seen, or from discussing client mat-
ters in public where they could be
overheard.

For more on handling information
securely, please see Closed files: Reten-
tion and Disposition in the Practice
Support/Articles section of the Law
Society website at www.lawsociety.
bc.ca . The Office of the Information
and Privacy Commissioner also
publishes practical information for
safeguarding private information and
touches on several of the points noted
above: see www.oipc.bc.ca.

If you have specific enquiries about
client confidentiality and privilege,
please contact one of our Practice Ad-
visors at the Law Society office.
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BC Online offers tax certificates
BC Online offers electronic access to
property tax certificates for a growing
number of cities and municipalities.
Certificates are available for proper-
ties in Coquitlam, Nanaimo, New
Westminster, Port Alberni, Port
Moody, Prince George, Saanich,

Sidney, Vancouver and Victoria. Prep-
arations are also underway to add
Chilliwack, Langley, Port Coquitlam,
Surrey and West Vancouver to the
service.

These certificates offer information on

property tax payments, utilities and
services levied by a municipality and
fees owed to a municipality.

For more information on how to use
the service, visit www.bconline.gov.
bc.ca.

The Equity Ombudsperson … give her a call
The Law Society
wants to help pre-
vent workplace
harassment and
other forms of dis-
crimination and to
encourage equita-
ble workplace
practices. That is

why BC law firms are offered the ser-
vices of an Equity Ombudsperson.

The Ombudsperson, Anne Bhanu
Chopra, can help law firms prevent
discrimination and promote a healthy
work environment and she also offers
assistance to any individual within a
firm or legal workplace who may be

facing discrimination and wishes to
canvass options for resolving the
problem. Ms. Chopra is independent,
treats all enquiries in confidence and
reports only anonymous statistical
data to the Law Society.

Need help?
Law firm staff, law students, articled
students, lawyers, human resource
administrators and managing part-
ners in law firms are all welcome to
seek Ms. Chopra’s help at no cost. You
can reach her on her confidential, ded-
icated telephone line at 604 687-2344 or
by email to achopra1@novuscom.net.

In the next Benchers’ Bulletin
In a culturally diverse workplace, peo-
ple may not share a common back-
ground, culture or first language.
Culture does have an impact on our
perception — and realizing that can
help us show the people we work with
respect instead of insensitivity. In the
next Benchers’ Bulletin, Ms. Chopra
looks at how language and actions we
may think are innocuous could be
hurtful to other people, and why. She
welcomes questions for future col-
umns — just call or write to her at the
address noted above.

Law Foundation signs new agreement with Envision Credit Union
Law Foundation Chair Warren Wilson
QC has commended Envision Credit
Union for its commitment to pay a
competitive rate of return on lawyers’
pooled trust accounts — funds that
support the Foundation in its work.

Under a new interest rate agreement
on lawyers’ pooled trust accounts, in
effect January 1, 2006, Envision pays a
return of prime less 3%. Thanks go to
Gordon Huston, President and Chief
Executive Officer of Envision Credit
Union, for his leadership in making
this new agreement possible.

Increased revenues enable the Law
Foundation to fund programs that
make the justice system accessible to
British Columbians, particularly peo-
ple who have the greatest access prob-
lems as a result of their economic,
social, physical or mental special
needs. The funded programs include
professional legal education, public le-
gal education, law reform, legal re-
search, legal aid and law libraries.

The Law Society, the Law Foundation
and the Canadian Bar Association (BC
Branch) encourage lawyers to con-

sider which financial institutions pro-
vide the best support to the Law
Foundation when deciding where to
place their trust accounts.

1340 – 605 Robson Street
Vancouver, BC V6B 5J3
Telephone: 604 688-2337
Fax: 604 688-4586
www.lawfoundationbc.org
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Services for members

Practice and ethics advisors

Practice management advice – Contact David J. (Dave) Bilinsky, Practice Management Advisor, to discuss practice management issues, with an

emphasis on technology, strategic planning, finance, productivity and career satisfaction. Email: daveb@lsbc.org Tel: 604 605-5331 or

1-800-903-5300.

Practice and ethics advice – Contact Barbara Buchanan, Practice Advisor, to discuss professional conduct issues in practice, including questions

on undertakings, confidentiality and privilege, conflicts, courtroom and tribunal conduct and responsibility, withdrawal, solicitors’ liens, client relation-

ships and lawyer- lawyer relationships. Tel: 604 697-5816 or 1-800-903-5300 Email: advisor@lsbc.org.

Ethics advice – Contact Jack Olsen, staff lawyer for the Ethics Committee to discuss ethical issues, interpretation of the Professional Conduct

Handbook or matters for referral to the Committee. Tel: 604 443-5711 or 1-800-903-5300 Email: jolsen@lsbc.org.

All communications with Law Society practice and ethics advisors are strictly confidential, except in cases of trust fund shortages.

—————————————————

Interlock Member Assistance Program – Confidential counselling and referral services by professional counsellors on a wide range of personal,

family and work-related concerns. Services are funded by, but completely independent of, the Law Society, and provided at no cost to individual BC

lawyers and articled students and their immediate families: Tel: 604 431-8200 or 1-800-663-9099.

—————————————————

Lawyers Assistance Program (LAP) – Confidential peer support, counselling, referrals and interventions for lawyers, their families, support staff

and articled students suffering from alcohol or chemical dependencies, stress, depression or other personal problems. Based on the concept of

“lawyers helping lawyers,” LAP’s services are funded by, but completely independent of, the Law Society and provided at no cost to individual

lawyers: Tel: 604 685-2171 or 1-888-685-2171.

—————————————————

Equity Ombudsperson – Confidential assistance with the resolution of harassment and discrimination concerns of lawyers, articled students,

articling applicants and staff in law firms or other legal workplaces. Contact Equity Ombudsperson, Anne Bhanu Chopra: Tel: 604 687-2344 Email:

achopra1@novuscom.net.

Meet our new Practice Advisor
Meet Barbara Bu-
chanan, the Law
Society’s new
Practice Advisor
who joins Dave
Bilinsky, Practice
Management Ad-
visor, and Jack
Olsen, Staff Law-

yer – Ethics, in offering assistance to
BC lawyers. Ms. Buchanan replaces
Felicia S. Folk who returned to private
practice last year.

Enthusiastic about her new role, Ms.
Buchanan says that BC lawyers con-
tact the practice advice team on a
whole range of issues, including the
prohibition against direct or indirect

financial interest in a client and corpo-
rate governance issues. She is happy to
see that both junior and senior lawyers
are willing to call, and it is worth reas-
suring lawyers that their call is on a
confidential basis. In her view, it is an
ideal way to help prevent problems.
“Sometimes lawyers need to talk
through a scenario and have someone
listen and offer a fresh perspective,”
she observes. “Often they are able to
come up with the solutions themselves
in the course of that.”

She says she particularly likes the feel-
ing of connection to other BC lawyers.
“I love being able to talk with mem-
bers of the profession from all over BC,
and sometimes outside of BC. I’ve

talked with members from as far away
as Europe, the Middle East … and To-
ronto,” she adds with a smile.

Ms. Buchanan became part of the
Practice Advice group in September
2005 on an interim basis after teaching
several PLTC sessions. She comes to
the Law Society with experience in pri-
vate and in-house practice, having
practised over six years as General
Counsel for a multi-national corpora-
tion, Daishowa-Marubeni Interna-
tional Ltd. She has also served as a
member of the Farm Industry Review
Board and on other administrative tri-
bunals and taught business law at
Langara College and City University
in Vancouver.
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Practice Tips, by David J. Bilinsky, Practice Management Advisor

Calling on your own legal genie … the magic of case management
software
x You got a brand of magic never fails …
You ain’t never had a friend, never had a
friend
You ain’t never had a friend like me.… x

Lyrics by Howard Ashman, music by Alan
Menken.

I was reviewing last year’s statistics
from the Lawyers Insurance Fund and
they made for interesting reading. In
particular, they indicate that the most
significant cause of insurance claims
and potential claims is simple over-
sight on the part of lawyers — a full
one-third of all insurance reports re-
sult from sloppy practices, poor diary
systems or “oops’s.” These claims
should be avoidable — given the right
tools and systems.

For many years I have been speaking
of the power of case management (or
practice management) software and
what it can do to transform your
practice. Amicus Attorney, Time Mat-
ters, LawStream, ProLaw and others
have reached about a 40% penetration
level among US lawyers, according to
the latest ABA Legal Technology

Survey. For a change, I thought I
would let lawyers other than me do
the talking; here I have quoted a few of
our colleagues south of the border
who have implemented practice man-
agement software, and reaped the
benefits.

Let’s start with these observations
from Randy B. Birch, Heber City/Salt
Lake City, Utah:

If I could start my practice all over
again, I would get the practice
management software and take the
training before I was even sworn in.
How nice would it be to start with a
few dates and names and learn to
get it right. How many thousands
of hours would you have saved by
the time you have practised 20
years? How many hours and sleep-
less nights could have been
avoided or even cash paid out for
missed hearings, late prep, etc. I
think I wish for that more often
than I wish I was young again.

Ross L. Kodner, Senior Legal Tech-
nologist / CEO at MicroLaw, Inc. and

speaker at the 2005 Pacific Legal
Technology Conference has this to
say:

I don’t believe any case/practice
manager is “fancy” software. I
view it as being the most core, fun-
damentally essential system for
any practice, from solos to mega big
law firms.

The three most expensive practice
management mistakes any practice
can make are:

� not getting a practice manage-
ment system,

� getting a practice management
system but implementing it
badly,

� not getting a practice manage-
ment system and attempting
instead to “devise your own lit-
tle system and save yourself
some bucks, time and head-
aches.”

I speak from expensive, painful,
over and over and over again expe-
rience. It’s true, whether you want
to hear it or not. Key point: you
have a one-time luxury of getting
your new practice started the best
possible “right way.” Don’t blow it
by failing to follow Red Adair’s
sage advice: “If you think hiring an
expert is expensive, try hiring an
amateur.”

Jonathan G. Stein, Elk Grove, Califor-
nia:

I am a Time Matters user, although
I used another program at a
different firm. Outlook and ACT
are more like contact managers
with scheduling capability. Time
Matters does so much more. Off the
top of my head, I do the following
with TM:

Practice & Ethics
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� track every case in my office,

� manage all my contacts,

� schedule everything,

� set up new cases and, with
about two clicks, schedule … ev-
ery deadline and every other
important date.

And he had more praise for the pro-
gram:

� TM lets me write letters by im-
porting data into WP.

� TM bills my time and generates
invoices.

� TM lets me archive my old cases
so I still have them around.

� When you get substituted out of
a case, as I just was, I can quickly
generate my lien so that I get
paid.

� TM can relate things to each
other.

� TM keeps track of the adjusters I
have cases with.

� TM will let me check for con-
flicts quickly.

� TM lets me keep notes on files.

Gil Shuga of Mesa, Arizona:

This really is one of those penny
wise, pound foolish issues. More-
over, that fact is hard to accept if
you are already up and running
successfully and haven’t made the
move to case management soft-
ware. For a true solo, just the docu-
ment generation features of case
management software (I only have
experience with Time Matters)
pays for the software and training
very quickly.

I have been using Time Matters for
about five years. Over that time, I
have spent less than $1,800 on
software and consultant fees. Some
people spend more, some spend
less. For me it has been a real bar-
gain. In retrospect, I wish I had
started using it the day I went solo.

Even though I had more time than
money back then, I see now that it
would have been a worthwhile
expense.

Nerino J. Petro, Jr., recently appointed
the Practice Management Advisor for
the State Bar of Wisconsin, had this to
say:

I see this thought a lot from new as
well as practising attorneys. They
often don’t see the value in the legal
specific packages. Instead they try
and use an “off the shelf” product
because it’s less expensive. Then
they spend a lot of time, energy and
money literally “recreating the
wheel” rather than focusing on
what they do best.

Products like Outlook are not de-
signed to work from a “file” or
“matter” focused perspective (i.e.,
working from a matter rather than
a contact). What the legal packages
allow you to do is to gather in one
place all the information regarding
a specific file or matter.

In my own practice, Time Matters

is where we keep everything re-
garding the file, including contacts
and related parties, phone records,
notes, email, documents, research
information, etc. I enter contacts
one time and can use them over
and over again because Time
Matters is a relational database
allowing one to many relationship
between records (meaning that I
can relate different pieces of
information together without
having to enter new records each
time).

One of the benefits of using a legal
specific-matter management pack-
age such as Time Matters, Practice
Master, Amicus or Abacus is the
ability to identify matters by a
practice area. You can create lists of
matters and then identify the asso-
ciated clients for practice areas in
which you want to send targeted
information and marketing

Practice & Ethics

Mark your calendars now
The Pacif ic Legal Technology
Conference returns to Vancouver on
October 13, 2006. Set the day aside for
you and your staff to join us at the Van-
couver Convention and Exhibition Cen-
tre and learn the latest that technology
has to offer. This year the Conference
will be held in conjunction with the ABA
Law Practice Management Section’s fall
meeting and will feature an encore
presentation of the best-ever sessions
from ABA TechShow.

Watch for details, coming soon.

continued on page 14
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From Abacus to Versys: accounting and practice management
software
Perhaps you’ve decided to reassess
the legal accounting and practice
management software needs of your
office. Where would you start your
research?

Talking to other lawyers is a good
approach, and legal periodicals offer a
wealth of advice, including fea-
ture-by-feature reviews of products.
Most suppliers also offer online
information and demo versions of

their software for you to try. If you
haven’t gone very far down the road
and would like to survey what’s avail-
able, consider downloading a useful
little list of current legal accounting
and practice management software
suppliers. The list, compiled by Prac-
tice Management Advisor, Dave
Bilinsky, includes the types of prod-
ucts each supplier carries, the size of
firm the products are best suited to,

and the relevant website addresses,
telephone numbers and email
addresses.

To download the list, in Excel format,
just visit the Practice Support/Articles
section of the Law Society website. The
direct l ink is www.lawsociety.
b c . c a / p r a c t i c e _ s u p p o r t / a r t i-
cles/docs/list_accounting-compa-
nies.xls.

Practice & Ethics

materials. Rather than just sending
out general information newslet-
ters, you can target clients for
newsletters and information that is
focused on their specific needs. For
your corporate clients, you can
send information regarding
changes to your state’s business
corporation act or changes in tax
treatment. Your clients that rent
property can be targeted for infor-
mation specific to landlord-tenant
matters.

If you are using a legal specific time
and billing package, you can also
create detailed reports on the
practice area or areas where the
majority of your income is coming
from, which may surprise you.
Using this information, you can
further tailor your marketing ef-
forts to those areas that are your
most profitable.

So there you have it — you can see
how these lawyers have rubbed the
magic lamp and released their own
genie in the form of practice manage-
ment software. Their common delight
in having a case management product
that it is built around their files and

incorporates all the systems necessary
to practise law effectively. Amicus and
other practice management software
packages deliver calendaring, bring-
forward and reminder dates, conflict
checking, billable time tracking, con-
tacts and file management directly to

the lawyer’s desktop and fingertips.
Furthermore they all have docu-
ment-generation abilities. This hope-
fully reduces the “oops” factor as you
create documents from standard tem-
plates, rather than using “search and
replace.”

To wrap up these testimonials on a
personal note, I can say I have been us-
ing Amicus Attorney now for at least
10 years, both in private practice and
in my work at the Law Society. I sim-
ply could not imagine practising law
without it. It is the “central nervous
system” in my own office. I currently
have 8,199 contacts listed in the con-
tact manager, and I can refer to all
phone messages, all phone calls and
my notes of these calls with just a few
mouse clicks — without leaving my
desk and without having to go fetch a
paper file. The time saving from this
feature alone quickly pays for the soft-
ware, and I gain the benefit of all the
other features as an added bonus. I
also use Amicus Attorney with
Dragon Naturally Speaking v 8 speech
recognition — allowing me to dictate
my notes of my conversations directly
into Amicus — which represents a fur-
ther time savings.

If you haven’t tried case management
software before, you’ll be amazed. It’s
like a genie just waiting to save you
from your “oops” and sloppy mis-
takes. Interested? All that remains is to
rub the lamp and release the genie. It’s
truly finding a friend like you have
never had before!

Practice Tips … from page 13

Don’t blow it by failing to

follow Red Adair’s sage

advice: “If you think hir-

ing an expert is expensive,

try hiring an amateur.”

– Ross L. Kodner, speaker
2005 Pacific Legal Technology

Conference
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PST guidelines awaited after partial stay in Christie v. British
Columbia (Attorney General)
The order for a partial stay
As most lawyers know, the BC Court
of Appeal on March 10 ordered a par-
tial stay of the Court’s earlier decision
in Christie v. British Columbia respect-
ing PST on legal services, pending ap-
peal to the Supreme Court of Canada:
see 2006 BCCA 120. The Hon. Mr. Jus-
tice Smith ordered that the Court’s De-
cember 20, 2005 declaration of
invalidity concerning PST in Christie
“is stayed to the limited extent of
maintaining the statutory obligation
of the lawyers of this province to col-
lect the taxes on legal services and to
hold them in trust pending the ap-
peal.”

As a result of this order, BC lawyers
must bill and collect the provincial
sales tax on all legal fees in accordance
with the Social Service Tax Act. As far as
remittance of the tax is concerned,
lawyers are not required to remit the
tax on legal services that are “related

to the determination of rights and obli-
gations by courts of law or
independent administrative tribu-
nals,” as set out in the December 20,
2005 judgment. Instead, lawyers
should hold these funds in trust pend-
ing the outcome of the appeal to the
Supreme Court of Canada.

The Law Society has received legal ad-
vice that the partial stay does not affect
those portions of the Social Services Tax
Act that have not been declared in-
valid by the Court of Appeal. As a re-
sult, lawyers have a continuing
obligation to remit tax on services out-
side the scope of the December 20,
2005 decision. If you are uncertain
about whether a legal service falls
within the scope of the judgment, the
prudent course is to hold the tax in
trust. In other words, if in doubt about
remittance, you should bill and collect
the tax, but hold it in trust rather than
remit it.

Guidelines pending
Law firms will wish to monitor the
Consumer Taxation Branch website at
www.rev.gov.bc.ca/ctb for interpre-
tation guidelines, expected soon.
Pending the guidelines, the govern-
ment has stated that it will not charge
lawyers penalties or interest for
non-remittance of the amounts that
they are holding in trust.

What if I don’t have a trust
account?

Not surprisingly, the Law Society
practice advisors have been swamped
with PST calls in recent months. A
frequent question is “How should I
handle PST if I don’t have a trust ac-
count?”

Given that the December 20 stay order
requires lawyers to hold unremitted
PST in trust, the recommended course
for lawyers without a trust account is
to either 1) open a trust account for this
purpose or 2) arrange with another
lawyer who has a trust account to hold
PST in trust.

These are the same options that law-
yers have to consider when they do not
usually handle trust funds but may
have occasion to do so in a particular
transaction. If, however, you do open a
trust account strictly for the purpose of
holding PST, the Law Society will
waive the requirement to retain an
outside accountant to review your
books and accounts. Also, if you must
hold PST in a matter that would not
otherwise require you to receive funds
in trust, the Law Society will waive
payment of the trust administration
fee (TAF).

Lawyers who require further informa-
tion or would like to flag new issues
should contact Practice Advisors Dave
Bilinsky (604 605-5331 or dbilinsky@
lsbc.org) or Barbara Buchanan (604
697-5816 or bbuchanan@lsbc.org).

Practice & Ethics
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Technology in civil litigation

BC Supreme Court calls for comment on draft practice direction
The Supreme Court of BC is inviting
comments from the profession and the
public on a draft practice direction
called “Guidelines for the Use of Tech-
nology in any Civil Litigation Matter,”
which sets out a protocol for the prepa-
ration, exchange and presentation of
electronic evidence. The timetable for
consultations and the most recent
draft of the direction — which was re-
leased April 11 — are available on the
Courts of British Columbia website:
www.courts.gov.bc.ca/sc/Electronic
EvidenceProject/ElectronicEvidence
Project.asp.

Under the current draft of the direc-
tion, the Court would encourage par-
ties to civil proceedings to consider
adopting the direction when one or
more of the following apply:

� a substantial portion of potentially
discoverable documents consist of
electronic material,

� there are over 1,000 potentially
discoverable documents in the

proceeding,

� there are more than three parties.

The draft direction would place on
parties and their counsel primary re-
sponsibility for agreeing on the
matters that become subject to the
practice direction. Counsel would
consider the ways in which the use of
technology might lead to the more effi-
cient conduct of litigation, such as
through the delivery of court docu-
ments to another party (outside the
efiling pilot project), communicating
with another party and preparing an
electronic common book of docu-
ments for trial.

A party of record may also apply for a
court order that the proceeding be con-
ducted in accordance with some or all
of the practice direction.

When the practice direction applies,
the court may, on application by a
party, make specific orders respecting
use of technology in a proceeding,

including requiring the parties to meet
to discuss the best use of technology,
resolving disputes and giving direc-
tions and determining if there should
be an electronic trial. An electronic
trial could include such things as de-
livery of documents in electronic form
to other parties, delivery of documents
in electronic form for the trial record,
electronic discovery, an electronic
common book of documents and
restrictions on use of hard copies at
trial.

The BC Supreme Court has under-
taken consultations within the profes-
sion on the direction. The direction is
expected to be issued in final form on
July 1, 2006, following further consul-
tations and revisions. A feedback doc-
ument is available on the webpage
noted above, for the convenience of
anyone wishing to comment. Com-
ments can also be provided to Potter
Farrelly & Associates at bcpd@potter
farrelly.com.

Practice & Ethics
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Regulatory

Unauthorized practice undertakings and orders
The Law Society has obtained the fol-
lowing court orders and undertakings
to prevent non-lawyers from engaging
in the unauthorized practice of law.

Court orders
The BC Supreme Court has ordered
that Marla Cohen* of Vernon be pro-
hibited from appearing as counsel or
advocate; preparing wills or estate
documents, preparing documents for
use in a judicial or extra-judicial pro-
ceeding or a proceeding under a
statute; giving legal advice or repre-
senting that she is qualified or entitled
to provide any of these services for a
fee: March 2, 2006.

*Note: this not BC lawyer Marla Gilsig,
formerly Marla Cohen, who is a non-prac-
tising member of the Society.

On application of the Law Society, the
BC Supreme has ordered, by consent,
that Andrew Pavey and Advanced
Mediation Associates Inc. be prohib-
ited from appearing as counsel or ad-
vocate; preparing documents for use
in a judicial or extra-judicial proceed-
ing or a proceeding under a statute;
negotiating for the settlement of a
claim or demand for damages; giving
legal advice; or representing that they
are qualified or entitled to provide any
of these services for a fee: December
14, 2005.

The Court has also ordered Auguste
Christiane Frederich Von
Pfahlenburg-Marienburg (AKA
Christiane Von Pfahlenburg, AKA
Walther Kay Diener) of Vancouver
and his company Argento Metals
Compagnie Ltd. (AKA A.M. CIE Ltd.)
from appearing as counsel or advo-
cate; preparing corporate documents,
wills or estate documents, documents
relating to real or personal estate or
documents for use in a judicial or
extra- judicial proceeding or a
proceeding under a statute; negotiat-
ing for the settlement of a claim or
demand for damages; giving legal

advice; or representing that they are
qualified or entitled to provide any of
these services for a fee: January 31,
2006.

Undertakings
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Regulatory

Special Compensation Fund claims

�

Edward Kenny
Formerly of Vernon, BC

Called to the Bar: May 15, 1972

Ceased membership for non-payment
of fees: December 31, 1998

Custodian appointed: January 15,
1999

Admitted professional misconduct:
October 1999 (see December 1999 Dis-
cipline Digest)

Special Compensation Fund Committee

decision involving claim 199907

Decision date: March 2, 2005

Report issued: August 29, 2005

Claimant A
Claim approved in part: $12,401

Mr. Kenny acted for a company with
respect to its investment scheme. In
1997 he entered into an agreement
with A whereby A would place
$100,000 USD with the company for
investment. A had been introduced to
the company’s investment scheme by
an advisor (V).

Under the agreement, Mr. Kenny was
to hold A’s money in trust until it was
exchanged for one year of US treasury
bonds in Mr. Kenny’s name, equal to
500% of the capital investment. If the
investment was not made within 10
banking days, the money was to be
returned immediately to A. Mr. Kenny
executed this agreement as “barrister
& solicitor on behalf of the fund.”

Mr. Kenny received from A $100,000
USD, which he deposited to trust. He
then transferred these funds to a bank
account for the company, at which
point they were co-mingled with an-
other investor’s funds. The funds were
then paid out to other investors and to
Mr. Kenny himself on account of fees.
None of the funds were exchanged for
treasury bonds as specified under the
agreement. When A made follow-up
enquiries, Mr. Kenny attempted to ex-
plain the delay as necessary.

In April 1998 the company refunded
$50,000 USD to A, but never refunded
the balance of $50,000 USD.

In October 1999 Mr. Kenny admitted
to professional misconduct with re-
spect to a number of investors, includ-
ing A. He acknowledged that he had
breached his fiduciary obligations in
failing to invest A’s funds as agreed,
failing to hold them in trust and failing
to return them when required to do so
under the agreement.

The Special Compensation Fund con-
cluded that Mr. Kenny was acting as a
lawyer in this matter. He had held
himself out to A as the company’s law-
yer and had received trust funds from
A. He also represented that he would
provide legal services, such as authen-
ticating a verifiable receipt from a se-
curities firm for the issue of treasury
bonds.

The Committee also found that the
circumstances supported the conclu-
sion that Mr. Kenny had acted dishon-
estly and he misappropriated or
wrongfully converted the funds. It
noted that A’s funds were released
without receipt of a bank guarantee or
being placed in any investment.
Rather, they were paid out to other in-
vestors and to Mr. Kenny.

The Committee determined that it
would approve A’s claim in part
($12,401 CDN), subject to releases and
assignments. The compensation rep-
resented 20% of A’s original claim (of
$50,000 USD). In exercising its discre-
tion to approve the claim in part,
rather than in full, the Committee
stated that the Special Compensation
Fund is intended to assist innocent vic-
tims of dishonest lawyers, not to act as
an insurer respecting highly specula-
tive and questionable investment
schemes such as this one. Moreover, A
had been asked to exhaust his civil
remedies, especially by claiming
against his investment advisor (V),
which he refused to do. The Commit-
tee attached considerable weight to
that factor.

�

Martin Wirick
Vancouver, BC

Called to the Bar: May 14, 1979

Resigned from membership: May 23,
2002

The Special Compensation
Fund, funded by all practising
lawyers in BC, provides com-
pensation (on claims prior to
May 1, 2004) to people who
suffer loss through the misap-
propriation or wrongful con-
version of money or property
by a lawyer acting in that capac-
ity.

After May 1, 2004 compensa-
tion is provided by trust protec-
tion coverage under Part B of
the Compulsory Professional
Liability Insurance Policy.

Rule 3-39 provides that unless
the Committee directs other-
wise, the Executive Director
may publish and circulate to the
profession a summary of the
written reasons. In any publica-
tion, the claimant may not be
identified by name, or other-
wise, unless the claimant con-
sents and a lawyer may not be
identified unless the Commit-
tee finds that the lawyer has
misappropriated or wrongfully
converted the funds.
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Suspensions
Larry William Goddard
On April 19, 2006 a discipline hearing
panel suspended lawyer Larry Wil-
liam Goddard of Abbotsford for two
months, effective May 15, 2006, for
professional misconduct. Mr.
Goddard admitted and the hearing
panel found that he had breached his
undertaking on several occasions by
fail ing to discharge mortgages
promptly.

David John Martin
On April 24, 2006 a discipline hearing
panel, having earlier found David
John Martin guilty of professional
misconduct, ordered that he be

reprimanded and suspended from the
practice of law for six months, with the
suspension to commence on a date to
be agreed on by counsel and no later
than June 1, 2006. He was also ordered
to pay $35,000 as costs.

Richard Luke Coglon
On April 24, 2006 a discipline hearing
panel ordered that Richard Luke
Coglon be suspended for one month,
effective May 1, 2006, and pay costs of
$20,000. (Mr. Coglon is a former
member who has applied for reinstate-
ment and must still undergo a rein-
statement hearing. The discipline
proceedings relate to a period during
which he was a member.)

Mr. Coglon had appealed to the BC
Court of Appeal a finding by the
Benchers that he was guilty of profes-
sional misconduct, but he later aban-
doned the appeal, and the matter was
returned to the hearing panel for
determination of penalty.

*   *   *

Discipline hearing reports are avail-
able in the Regulation & Insurance/
Regulatory Hearings section of the
Law Society website. Case summaries
will be included in a future issue of the
Discipline Digest.

Regulatory

Custodian appointed: May 24, 2002

Disbarred: December 16, 2002 (see Dis-
cipline Case Digest 03/05)

Special Compensation Fund Committee
decision involving claims 20020278,
20020157 and 20020545

Decision date: June 1, 2005

Report issued: September 1, 2005

Corrigenda date: November 9, 2005

Claimants: Credit Union A, Mr. and
Ms. F and Bank B
Payment for Credit Union A approved:
$250,444.59 ($217,226.71 and
$33,217.88 interest)

In 2001 V Construction Ltd. (a com-
pany belonging to Mr. Wirick’s client,
Mr. G) sold a lot on Nelson Street to
Mr. and Ms. F for $332,000. The lot was
then encumbered by three mortgages.
In late October 2001, in closing the
transaction, Mr. Wirick reported to the
solicitor for Mr. and Ms. F that he had
discharged the first, second and third
mortgages. In fact, contrary to his
undertaking, Mr. Wirick did not use
the sale proceeds to pay out and

discharge, among other charges, the
third mortgage of Credit Union A.

Mr. and Mrs. F meanwhile obtained
$215,800 to finance their purchase
through a mortgage loan from Bank B.
The mortgage, which they expected to
be a first mortgage, was registered on
title.

In April 2002, Mr. Wirick filed a Form
C discharge of the Credit Union A
mortgage, which Credit Union A al-
leged was fraudulent. In October 2002,
Credit Union A filed a certificate of
pending litigation and writ of sum-
mons in BC Supreme Court seeking a
declaration from the court that the dis-
charge of the mortgage was “fraudu-
lent and as a result void and of no
effect.”

On May 12, 2005, in a similar case to
this one, Mr. Justice Sigurdson al-
lowed the rectification of title and
reinstatement of the Credit Union A
mortgage on two other properties,
subject to consideration of further
evidence and argument on two issues.

The Special Compensation Fund Com-
mittee considered claims made by

Credit Union A, Mr. and Ms. F and
Bank B. The Committee determined
that Mr. Wirick had not used the sale
proceeds in accordance with his
undertaking, and that his breach of
undertaking amounted to
misappropriation of funds in his ca-
pacity as a lawyer. Mr. and Ms. F had
sustained a loss since their purchase
monies were supposed to be used to
pay out the charges on title, but in fact
the Credit Union A mortgage was
fraudulently discharged from title
without being paid out.

Therefore, the Committee decided
that if it paid out the Credit Union A
mortgage, its claim would be satisfied
and Credit Union A must remove its
certificate of pending litigation and ac-
knowledge satisfaction of any claim
on its mortgage and lawsuit.

The Committee approved payment of
$250,444.59 to Credit Union A, subject
to various conditions and assign-
ments. By so doing, Mr. and Ms. F
would be restored to the position they
ought to have been in had Wirick ful-
filled his undertakings.
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