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Themes for 2007

by Anna K. Fung, QC

AS | BEGIN my year as President of the Law
Society, | want to share with you the four
main themes which | will be focusing on in
2007.

1. Responsiveness

2. Accessibility

3. Accountability

4. Enhanced Lawyer Competence

RESPONSIVENESS

The first, responsiveness, refers to how we
at the Law Society relate to the public, to
government and to our members, and how
well we discharge our statutory public in-
terest mandate. Responsiveness requires
an understanding of the needs and expec-
tations of those whom we purport to serve,
as well as continuing innovation in the ways
in which we try to meet those needs and
expectations. One key example of that is in
our complaints and disciplinary processes,
which | want to see revamped this year.

Not all complaints need to or should
be treated in the same manner. Misappro-
priation of trust funds should be treated
quite differently from failure to respond to
Law Society correspondence, for example.
Both are blameworthy infractions, but they
are very different in the magnitude of harm
to the public and should be accorded differ-
ent levels of scrutiny, attention, resources
and priority.

With this in mind, the Law Society will
be embarking on a pilot project later this
year for simple offences and service qual-
ity complaints that are not likely to result
in serious disciplinary action. These types
of complaints will be diverted to a more
streamlined and less confrontational pro-
cess designed for speedy resolution.

Then, there are those few lawyers who
are the subject of numerous complaints,
whom some call the “ungovernable law-
yers.” | believe we should be more proac-
tive in dealing with these lawyers, in either
a remedial or a disciplinary manner, so they
don't consume an inordinate amount of the
Law Society’s limited resources. A Law So-
ciety staff group is hard at work designing a
better process to address this problem.

ACCESSIBILITY

The Law Society needs to be an accessible
organization in order for it to carry out its
mandate in a manner that instills public
trust in the ability of lawyers to continue
to self-regulate in the public interest. This
means being aware of the issues facing the
constituents the Society serves. In addition,
the Law Society must get its key messages
out to the community in a way that the
public, not just lawyers, can understand
and appreciate.

The only way that we can do that is
through consistent and concerted public
outreach, making direct linkages with me-
dia, governments and community groups
and by really listening to their views. Don't
get me wrong, this is not a marketing strat-
egy. It is something that we must do if we
are to continue to assert our right to self-
govern.

INSTEAD OF TALKINGTO THE CONVERTED
(NAMELY, OUR FELLOW LAWYERS), WE
SHOULD BE CONSULTING WITH THE
PUBLIC ON THEIR NEEDS, WANTS AND
EXPECTATIONS.

To paraphrase my fellow Bencher Leon
Getz, QC: Lawyers are notorious for spend-
ing an inordinate amount of time talking
to ourselves. We think that as lawyers we
know what the public wants and needs, but
do we really? Remember, the public is not
a homogeneous mass. In my view, it is not
reasonable and is perhaps somewhat arro-
gant for us as lawyers to individually pur-
port to know what Joe or Jane Public work-
ing in a pulp mill in Prince George wants or
needs the Law Society to do.

Instead of talking to the converted
(namely, our fellow lawyers), we should be
consulting with the public on their needs,
wants and expectations. We should also be
educating the public about the role of law-
yers in the legal system and the importance
of lawyer and judicial independence to
the maintenance of a free and democratic



society. We need to be accessible to the
public, and that does not mean simply hav-
ing a permanent office in Vancouver and
maintaining regular business hours so the
masses can come to our doors with their
requests.

This year, | will be launching a pro-
gram aimed at building relationships with
community groups and getting the Law
Society’s key messages out to the public.
This type of initiative is already partially
underway under the leadership of the Eg-
uity and Diversity Committee, which last
year hosted a first public forum at the Law
Society on citizenship and the rule of law
(see page 10 for information on the spring
public forum). A similar initiative aimed at
strengthening the Law Society’s relation-
ship with government is also underway.

ACCOUNTABILITY

Accountability is a frequently used buzz-
word these days. What | mean by account-
ability is that the Law Society, in all of its
internal and external processes, must dem-
onstrate responsibility for its actions with
a view to ensuring the public continues to
have faith and trust in the institution.

To achieve this, the Law Society must
have a governance structure that facilitates
Bencher decision-making and ensures time-
ly implementation of those decisions. This
includes ensuring long-term financial sta-
bility for the organization. Right now, the
practice fee and financial budget are set on
ayearly basis. Our Past President Rob McDi-
armid, QC has, however, suggested that we
ought to be moving towards a multi-year
practice fee and budgeting process. The

Attorney General Wally Oppal, QC and Jamie Maclaren, Executive Director of Pro Bono Law
of BC, present the PBLBC 2007 Solicitors’ Program Lawyer of the Year Award to Jaime Mel-
lott, a Vancouver sole practitioner, at the Second Annual PBLBC Appreciation Breakfast at

the Law Courts Inn on February 22, 2007.

PRESIDENT'S VIEW-

goalis to put the Law Society on a path that
will assure members that their fees will not
suffer wild swings from year to year while
at the same time ensuring core Law Society
programs are adequately funded. This is an
idea | would like to explore further.

ENHANCED LAWYER COMPETENCE

Lawyers tend to believe that, after having
proven their competence by completing law
school, PLTC exams and articling, they can
be assumed competent until proven other-
wise. This is either sheer lunacy or tremen-
dous hubris on the part of the profession.
| believe the public would be astounded if
told lawyers are not continually improving
their knowledge and competence and are

continued on page 12

Welcome to the new
Benchers’ Bulletin

For many years, the Benchers’ Bulletin
and Discipline Digest have been the
primary means by which the Law Society
has communicated the latest news,
policy, practice and regulatory matters
to the legal profession.

To ensure we continue to deliver timely,
relevant and engaging information, we
have redesigned the Benchers’ Bulletin to
include:

* more information on issues that im-
pact the legal community;

feature spreads and greater use of
photos to highlight key issues and
deliver in-depth profiles;

a revised format for the Discipline
Digest to promote readability; and

continuing practice, ethics and regula-
tory reporting.

Cost efficiency was a key part of the
planning involved in launching the new
Benchers’ Bulletin, including the move to
four-colour printing — a process that is
cheaper than producing a custom-print-
ed, three-colour newsletter.

Email your comments to communica-
tions@lsbc.org.
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Il ceo's persPECTIVE

Service, communication,
governance and efficiency

By Timothy E. McGee

FIRST, | WOULD like to extend a warm wel-
come on behalf of all staff to our incoming
President, Anna K. Fung, QC. | have met with
Anna to review her four Presidential themes
for the work of the Law Society in 2007:
Responsiveness, Accessibility, Accountabil-
ity and Enhanced Lawyer Competence (see
President’s View on page 2 for discussion).

These are strong themes, going to the
heart of our mandate to protect the pub-
lic interest in the administration of justice.
Addressing these themes requires focusing
the Law Society’s resources on the key per-
formance areas of service, communication,
governance and efficiency. In other words,
we must focus on maintaining the public
confidence and support so essential to the
continued independence and relevance of
our profession.

These presidential themes are closely
aligned with the Law Society management
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team’s four top operational priorities for
2007, and | would like to share those priori-
ties with you now.

ADDRESSING THESE THEMES REQUIRES
FOCUSING THE LAW SOCIETY'S RE-
SOURCES ON THE KEY PERFORMANCE
AREAS OF SERVICE, COMMUNICATION,
GOVERNANCE AND EFFICIENCY. IN OTH-
ER WORDS, WE MUST FOCUS ON MAIN-
TAINING THE PUBLIC CONFIDENCE AND
SUPPORT SO ESSENTIALTO THE CONTIN-
UED INDEPENDENCE AND RELEVANCE OF
OUR PROFESSION.

First, we will continue to manage the
implementation of the five-part Building
for the Future operational plan launched in
2006. Three key initiatives are being rolled

out over the course of this year: the new
in-field Trust Assurance Program, the new
in-house Custodianship Program and, ef-
fective January 1, the Small Firm Practice
Course. As well, we will continue the work
started in 2006 in our Bencher Support and
Government Relations programs.

Second, we will develop and present
to the Benchers for their consideration a
new set of performance measures: defin-
ing what we do in our core mandated op-
erations, outlining how those operations
are advancing the mandate of the Law
Society, and providing recommendations
for measurement of progress and perfor-
mance in those areas. This work is directed
at enabling all Benchers to state with con-
fidence, “l understand the objectives of our
core mandated operations and how they
are being pursued; | believe that achieving

Linda D. Locke receives her Queen’s Coun-
sel certificate from Attorney General Wally
Oppal, QC at a February 23 ceremony.
Linda, a member of the Sto:Lo Nation who
practises with Upper Skeena Counselling
and Legal Assistance in Hazelton, is the first

BC aboriginal woman appointed QC. She
is wearing a Sto:Lo cape belonging to her
mother, Dorris Peters (left).




those objectives improves the Law Society’s
performance as regulator of the profes-
sion; and | am satisfied that management
is measuring that performance clearly and
appropriately.” This work touches on what
we all do here at the Law Society, day in
and day out.

Third, we will focus on a number of
“people” initiatives in 2007. Working with
our Employee Council and using the re-
sults of an employee survey conducted last
year, we will improve our management and

communication practices, becoming more
responsive to issues identified by employ-
ees as important to them. We're off to a
good start with the January 1 kick-off of our
Health and Wellness Benefit Program, and
with the introduction of our new Employee
Recognition Program later this month.
Fourth, we will complete the work
started in 2006 around designing and rec-
ommending a long-term strategy and plan
for the setting of practice fees, building
three-year “rolling” operating budgets and

Trust reports, compliance rating
and compliance audits — FAQs

THE LAW SOCIETY has prepared a new list
of Frequently Asked Questions for lawyers
wanting more information about the Trust
Assurance Program and compliance audits.

The program, which was approved by
the Benchers in November 2005 and began
operation in January 2007, is designed to be
a more effective means by which the Law
Society can fulfil its duty to ensure lawyers
comply with the trust accounting rules (see
“A new trust assurance program,” Bench-
ers’ Bulletin 2006 No. 1 January — February
and “Rule changes enhance trust security,”
Benchers’ Bulletin 2006 No. 4 September
- October).

For many years the Law Society moni-
tored trust compliance by requiring all law
firms to file an annual trust report accom-
panied by the report of an accountant. The
information contained in these reports was
considered adequate to allow Law Society
staff to exercise the judgement and discre-
tion necessary to determine if the circum-
stances of any particular firm raised issues
regarding the proper handling and admin-
istration of trust funds and to follow-up as
required.

The new Trust Assurance Program in-
troduced a number of changes to the way
the Law Society performed its trust re-
view responsibility. Notable among these
changes was a new, more extensive “self
reporting” annual trust report for most
lawyers and the launch of an in-field com-
pliance audit program that will result in all

law firms being visited by a Law Society
compliance auditor at least once every six
years.

These new measures have enhanced
the monitoring and assessment capability
of the Law Society in the trust area. They
have also made it possible for Law Society
compliance audit staff to relieve most firms
of the requirement to file an accountant’s
report where, in their discretion, the cir-
cumstances warrant.

The new program has three main com-
ponents: the trust report (which in some
cases includes an accountant’s report),
compliance rating and compliance audits.
Below are answers to the most frequently
asked questions about the Trust Assurance
Program. These FAQs are also available on
the Law Society’s website.

Q: Who has to file a trust report?

A:Under Law Society Rule 3-72, all lawyers
must file a trust report. Non-practising and
retired lawyers who do not handle trust
funds are exempted from filing a trust re-
port by Rule 3-72(6).

The trust report is available through
the “Log in” button on the Law Society’s
website.

If you are a practising insured lawyer
but do not maintain a trust account, you
still must submit a trust report, but you are
not required to complete the entire docu-
ment.

Q: Who has to file a trust report with an
accountant’s report?

assessing our long-term capital needs and
future funding options.

| am excited to have the opportunity
to work with Anna, the Benchers and our
fine staff to turn these four Presidential
themes and operational priorities into ac-
tion through 2007.

Finally, | welcome you to the year’s first
issue of the Benchers’ Bulletin, redesigned
for a cleaner, brighter look and produced
for a similar cost per issue than our previ-
ous version. <

A: Under Rule 3-75, the Executive Director
has the discretion to require a lawyer who
is required to deliver a trust report under
Rule 3-72 to deliver, as part of the report,
an accountant’s report. The exercise of dis-
cretion is grounded by the Law Society’s
duty to ensure lawyers comply with the
Society’s trust accounting rules.

The current policy is that the follow-
ing must file an accountant’s report with a
trust report:

* lawyers who have not filed accoun-
tant’s reports for the two years imme-
diately preceding the current reporting
year;

* lawyers who terminate their practice
during the year and who handled or
held $5,000 or more in trust funds;
and

* lawyers with a compliance rating that
raises concerns about the lawyer’s
trust accounting practices;
Accountants can access the report

form through the “Regulation and Insur-
ance - Trust Reporting” section of the Law
Society’s website or at https://alt.lawsoci-
ety.bc.ca/trustreport3/index.cfm.

If you require more information about
why you are required to file an accoun-
tant’s report, please call the Trust Assur-
ance Department directly. They will try to
answer your questions over the phone and,

continued on page 6
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Trust reports ... from page 5

if necessary, will follow-up with a written
response. Contact the Trust Assurance De-
partment at trustaccounting@lsbc.org or
call 604 697-5810, toll-free in BC 1-800-
903-5300 (ext. 5810).
Q: How is the compliance rating deter-
mined?
A: Past trust report history relating to com-
pliance or non-compliance with the Law
Society’s trust accounting rules is reviewed.
Any exceptions are assigned a weight based
on the nature of the exception and the risk
the exception could pose to the public.
Some examples of more highly weighted
exceptions are:

* prohibited large cash transactions

(Rule 3-511);
* deposits to incorrect bank accounts
(Rule 3-57);

* insufficient funds in trust (Rule 3-55);

* cheques improperly written on trust
accounts (Rule 3-56);
incorrect amount of funds transferred
(Rule 3-56);
incomplete accounting records (Rule
3-59);
incomplete trust accounting records
(Rule 3-60);
not keeping records (Rule 3.61.1);
lack of timely preparation of trust ac-
count reconciliations (Rule 3-65);
trust shortages (Rule 3-66);
late or incomplete trust reports (Rule
3-72); and
failure to remit taxes in a timely man-
ner (PCH Ch. 2).
Other answers on the trust reports and
other lawyer information are also takeninto
consideration, such as areas of practice and
the volume and size of trust transactions.
Q: If | file an accountant’s report this year,
will I be filing one next year as well?
A: If this is your first year of trust reporting,
you will be required to file an accountant’s
report this year and next year. If you have
filed two or more trust reports with an
accountant’s report, it will depend on the
number and nature of the exceptions that
are noted by your accountant and other ar-
eas of concern to the Law Society.
Q: How are law firms selected for compli-
ance audits?
A: All law firms will be subject to a
compliance audit to ensure their books,
records and accounts comply with the
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requirements of the Legal Profession Act,
the Law Society Rules and the Profession-
al Conduct Handbook. The goal is to audit
each firm at least once every six years. For
most firms, this will be a straightforward
review and will provide the opportunity for
the firms to raise any questions they may
have on trust systems and procedures. The
audits are generally selected at random.
Some indicators may, however, trigger an
audit:

* failure to file a trust report;

* information on a trust report that in-
dicates non-compliance with the trust
accounting rules and procedures;

¢ referral from other departments of the
Law Society;

* inadequacies that were identified dur-
ing a previous compliance audit; and

* a compliance rating that raises con-
cerns about the lawyer’s trust account-
ing practices.

THESE NEW MEASURES HAVE ENHANCED
THE MONITORING AND ASSESSMENT
CAPABILITY OF THE LAW SOCIETY IN THE
TRUST AREA. THEY HAVE ALSO MADE IT
POSSIBLE FOR LAW SOCIETY COMPLI-
ANCE AUDIT STAFF TO RELIEVE MOST
FIRMS OF THE REQUIREMENT TO FILE
AN ACCOUNTANT'S REPORT WHERE, IN
THEIR DISCRETION, THE CIRCUMSTANC-
ES WARRANT.

For more information on compliance
audits, see lawsociety.bc.ca/regulation_in-
surance/trust_assurance/audit.html.

Q: If | have had a compliance audit com-
pleted recently by a trust assurance auditor,
why do | still have to file an accountant’s
report with my trust report?

A: The compliance audit is not a substitute
for the accountant’s report. The compliance
audit will provide the Law Society with ad-
ditional evidence regarding your compli-
ance with the trust accounting require-
ments. The results of the compliance audit
along with all other evidence regarding
your compliance with the trust accounting
requirements will be considered in deter-
mining whether you need to continue to
file an accountant’s report.

Q: What is the Self Report?

A:The new Self Report does not require you
to hire an external accountant. The law firm

is required to complete all three sections of
the Self Report. The Self Report is designed
to be an educational tool to keep your law
practice informed of your trust responsibili-
ties.

Q: If I have been selected to file a Self Re-
port, can | still hire an external accountant
to complete the Accounting Procedures
section?

A:Althoughitis not necessary, you may hire
an external accountant at your expense, to
help you complete the Self Report.

Q: Where can | get more information about
the Trust Assurance Program?

A: The Benchers’ Bulletin:

* “Anew trust assurance program - more
effective, and less costly for firms,”
2006 No. 1 January - February.

* “Rule changes enhance trust security,”
2006 No. 4 September - October.

The Law Society’s website:

* See: Regulation and Insurance — Trust

Accounting & Reporting.
Law Society staff:

* Contact the Trust Assurance Depart-
ment at trustaccounting@lsbc.org or
call 604 697-5810, toll-free in BC
1-800-903-5300 (ext. 5810).

Q: How do | complete the trust report if |
do not have Internet access?

A: Please contact the Trust Assurance De-
partment (see below).

Q: How do | get assistance, if needed, to
complete my online report?

A: Each question in the trust report and
accountant’s report has a help button lo-
cated in the top right corner of the question
box. If you require further interpretation or
any other assistance while completing the
online form, contact the Trust Assurance
Department (see below).

Q: When | log in with my filing ID, why does
it bring me to last year’s report?

A: You may be using last year’s filing ID.
Each year, you will be given a new unique
filing ID.

Q: | have answered all the questions in the
section, and it still says “incomplete,” what
am | doing wrong?

A: You must mark each section “complete”
before proceeding. <

Further questions? Contact the Trust As-
surance department at trustaccounting@
Isbc.org or call 604 697-5810, toll-free in
BC 1-800-903-5300 (ext. 5810).



News [

Courthouse Library partners with public libraries

THE BC COURTHOUSE Library Society is
launching a project to provide legal informa-
tion to public libraries throughout the prov-
ince, thanks to a $1 million grant from the
Law Foundation of BC.

“The Public Library Legal Resources
Project will ensure that all British Colum-
bia residents have free, local access to basic
legal information,” said Johanne Blenkin,
Executive Director of the BC Courthouse
Library Society. “We also anticipate that
lawyers in smaller communities with no
courthouse library may find these collec-
tions of use.”

The project is a partnership among the
BC Courthouse Library Society, BC’s public
libraries, the Public Library Services Branch
of the Ministry of Education and the Min-
istry of the Attorney General. It will also
include other legal information providers.

The need for community access to ba-
sic legal information has been identified by
numerous studies over the past 30 years.
Public libraries are also the ideal location
for public legal information, given their al-
most universal accessibility throughout the
province. Over 98 per cent of BC residents
are served by public libraries through 238
different service points, providing more
than 424,000 hours of service annually.

In 1974, the Legal Services Society’s Le-
gal Resource Centre began providing public
libraries with legal materials and support.
Over the years, there was a significant in-
vestment in legal information, basic legal

reference training for public library staff
and web resources focused on public library
use. Funding changes at the Legal Services
Society, however, forced cancellation of
the program in 2002.

“The infrastructure for the Legal Ser-
vices Society’s program is still basically
intact, but it needs updating. The internet
has changed how the public seek informa-
tion. This project will build on the existing
framework and solicit input from commu-
nities and other legal information providers
to better serve the public’s needs,” Blenkin
explained.

She added that the project is a unique
collaboration “that draws on the subject
expertise of law librarians and the commu-
nity-based knowledge and skills of public li-
brarians to ensure the public’s information
needs are met. We anticipate that these
collections will be integrated in some way
with the new civil information hubs the
Ministry of the Attorney General is propos-
ing. It is by working together on initiatives
such as these that access to justice be-
comes a reality.”

Wayne Robertson, Executive Director
of the Law Foundation, agrees. “The proj-
ect will be good for communities and good
for lawyers,” he said. “It fits perfectly with
the Law Foundation’s mandate to use the
interest on lawyers’ pooled trust accounts
to promote legal education, research, legal
aid, law reform and law libraries.”

The Courthouse Library Society project

Johanne Blenkin

will provide public libraries with a collec-
tion of legal materials appropriate for pub-
lic use in their locations, a bibliography of
recommended legal materials, legal refer-
ence training for public library staff and
online learning tools for public library staff.
Courthouse libraries will also provide back-
up support for staff and patrons as well as
advice about new materials and resources.

In addition, public libraries will be
given information about locally available
legal services such as pro bono clinics. Lo-
cal librarians will also be encouraged to
stock materials that are relevant to their
local patrons, including foreign-language
resources.

The three-year project will begin in
2007 with a pilot program at one urban
library, one regional library and one small
public library association. Locations have
not yet been determined.

“The BC Courthouse Library Society
has always been the source of first resort
for lawyers in BC. This project will ensure
that the same valuable resource is available
to everyone in the province. We applaud
the Law Foundation for making it possible,”
Blenkin said.

The BC Courthouse Library Society pro-
vides legal information services to the gen-
eral public and the legal profession through
BC’s 31 courthouse libraries and online. It
is a registered charity and is funded by the
Law Society, the Law Foundation and the
Ministry of the Attorney General. <

Johanne Blenkin was appointed Executive Director of the BC Courthouse Library Soci-
ety in 2004. She received her Master of Library Science degree from McGill University
in 1978 and her Bachelor of Laws degree from the University of Alberta in 1984. Ms.
Blenkin was called to the Alberta Bar in 1985 and the BC Bar in 1994.

Prior to joining the BC Courthouse Library Society, Johanne was the chief librarian for
law firms in Edmonton and Vancouver. She also practised law on Vancouver Island

from 1994 to 2004.

Johanne has lectured in legal research at both the University of BC and the University
of Alberta law schools and has edited guides on legal research. She continues to appear
as a guest lecturer at UBC and has participated in legal education programs for law-
yers. Johanne is also active in professional library associations and has served on the
boards of numerous community organizations.
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Benchers embrace recommendations
of the Small Firm Task Force

AT THEIR JANUARY meeting, the Benchers
approved the six initiatives recommended in
the Small Firm Task Force report presented
by Chair Bruce LeRose, QC.

Mr. LeRose noted that more than 50 per
cent of the province’s private bar practises

in firms comprised of four lawyers or fewer
and that almost 35 per cent practise as sole
practitioners. Mr. LeRose also pointed out
that sole and small firm lawyers provide
the vast majority of BC’s legal services out-
side the urban centres.

The Small Firm Practice Course - early results

Early tracking of online activity since the Small Firm Practice Course went live on

January 1, 2007 yields very encouraging results. Through February 26, 214 members
have accessed the Small Firm Practice Course, generating more than 12,000 page
views! Nearly half of the users were from Vancouver, almost one quarter were from
the rest of the Lower Mainland, almost another quarter were from Vancouver Island,
and the balance were divided between the interior and northern regions of BC (with

four visitors from outside the province).

The Accounting System was the most popular module, followed by Trust Accounting
Essentials. Delegation of Tasks & Supervision received the least number of visitors,

followed by Client Screening.

The Small Firm Practice Course is free, self-paced and accessible online at all times,
regardless of the user’s location. The Law Society developed the course on the rec-
ommendation of the Lawyer Education Task Force to support sole practitioners and

lawyers practising in small firms.

The Small Firm Task Force was formed
in June 2005 to consult with sole and small
firm practitioners and to make recommen-
dations to the Benchers on how the Law
Society might take meaningful steps to
strengthen and support sole and small firm
practice. Since then, the Task Force has con-
sulted widely throughout the province and
has received many suggestions from sole
practitioners and small firm lawyers.

The Task Force report notes that many
sole and small firm practitioners face pres-
sures that arise through the nature of their
practice structures, client bases and prac-
tice locations. Pressures highlighted in the
report are: rising overhead costs, financing
difficulties, practice management challeng-
es, demands and costs of law firm technol-
ogy, administrative burdens, access to legal
research and continuing legal education re-
sources, shortages of lawyers and articling
students, and isolation.

continued on page 11

Benchers form Family Law Task Force

IN JANUARY 2007 the Benchers struck the
Family Law Task Force, and charged it with
the responsibility to consider whether an
amendment to the Professional Conduct
Handbook and/or a code of conduct for fam-
ily law lawyers is needed, and to report back
to the Benchers with its findings.

Last year the Benchers’ Access to Jus-
tice, Ethics, and Independence and Self-
governance Committees considered the
various views and recommendations ex-
pressed in the Report of the Family Justice
Reform Working Group on potential nega-
tive impacts on families and children of the
traditional adversarial approach to mat-
rimonial litigation. In particular, the Com-
mittees examined Recommendation 36 of
that report:

The Law Society should recognize the
changing roles and duties of family law
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lawyers and develop a Code of Practice
for Family Lawyers to give guidance
in the balancing of a lawyer’s partisan
role with the potential harm it may
cause to other family members, espe-
cially children.

The Committees considered Recom-
mendation 36 and a related provincial dis-
cussion paper, A Code of Practice for Fam-
ily Lawyers, and referred the issues arising
to the December Benchers’ meeting for
discussion. An informal Benchers working
group, comprising Kathryn Berge, QC, Car-
ol Hickman, Rob Punnett, Richard Stewart
and Gordon Turriff, QC, was then asked to
determine whether the issues warranted
action and to report back at the first Bench-
ers meeting of 2007.

The informal Benchers working group
first received the assurance of a senior

government representative that the pro-
vincial government does not intend to im-
pose a family law code of conduct on BC’s
legal profession, but rather is prepared
to provide information and assistance to
whichever group takes up the challenge of
addressing the issues underlying Recom-
mendation 36.

Next, the working group considered
various discipline and family law statistics
to gauge the substance of the concerns
expressed regarding partisan tendencies
in family litigation practice, and to assess
the scale of the family law issues involved.
Highlights of those statistics include:

* there are 168,000 single-parent fami-
lies (26 per cent) in BC;

* 56 per cent of divorcing couples have
children at home;

* BC's divorce rate is 38 per cent (about



10,000 per year);
* almost one third of BC Supreme Court
filings arise from family law matters;

* 38 per cent of founded family law com-
plaints to the Law Society are made by
the opposing party, versus 22 per cent
in all practice areas.

As well, the informal Benchers work-
ing group took note of the provincial
government’s reference to a substantial
body of research indicating the manner in
which parental conflict is handled during
marriage dissolution has a profound im-
pact on children’s psychological and social
welfare.

Accepting the informal working group’s
advice that the provincial government had

identified a matter of public interest both

important and relevant to the Law Society

mandate, the Benchers struck the Family

Law Task Force for the following purpose:
1. To determine:

a. whether an amendment to the Pro-
fessional Conduct Handbook is nec-
essary, and/or

b. whether a code of conduct (or
guidelines) for family lawyers is
necessary, whether such a code or
guidelines should be mandatory or
voluntary, and who should be re-
sponsible for developing the code
or guidelines, and

2. To report back to the Benchers with
findings, for the purpose of determining

whether further action is required.

The 11-member Family Justice Reform
Working Group was established by the Jus-
tice Review Task Force in 2003 to propose
fundamental and cost-effective change
to BC’s family justice system. The Justice
Review Task Force was established on the
initiative of the Law Society of BC in March
2002 to identify a wide range of potential
reform initiatives that could make BC's
justice system more responsive, accessible
and efficient. Its members include the Chief
Justice of the BC Supreme Court, the Chief
Judge of the Provincial Court and represen-
tatives of the Law Society, the Canadian Bar
Association (BC Branch) and the Ministry of
the Attorney General. <

Regional calls bring legal community, public together

THE CALL CEREMONY was just the start of
celebrations on the day that Kelowna lawyer
Gavin Jones was called to the Bar with his
friends and family, the lawyers and staff at
Martin Johnson Law Corporation and other
lawyers from the Kelowna community as
witnesses.

“It was great to have a sense of com-
munity at an event that was so important
in my life,” said Jones. “If | had the ceremo-
ny in Vancouver, probably only my mom
and dad would have been able to attend. In
Kelowna my whole law firm attended along
with other lawyers in the community, and
friends and family who would not have
been able to come otherwise.”

After the ceremony, held on September
28,2006, Jones’ parents held a celebration
at their house to bring together the many
people who had seen him through the road
to becoming a lawyer.

Gavin is one of many new lawyers who
have taken advantage of the opportunity
to be called to the Bar through a regional
call ceremony. In 2006, 70 regional call cer-
emonies were held in communities across
BC, including Victoria, Nanaimo, Kelowna,
Kamloops, Prince George and Smithers. In
some cases, the ceremonies were held to
call just one lawyer to the Bar. Regional call
ceremonies are held upon request when
there is an articled student or transfer can-
didate who wants to be called, a Bencher or
local bar association to hold the ceremony
and an available Supreme Court Judge.

Jones’ ceremony, presided over by Mr.
Justice T. Richard Brooke, held the spe-
cial distinction of including two Benchers,
Dirk Sigalet, QC and Lay Bencher Barbara
Levesque. Three transfer candidates also
attended the Kelowna ceremony.

In her speech to the call ceremony,
Levesque pointed out that this was the first
time that a Lay Bencher had spoken at a
call ceremony in the Okanagan and only
the second time for a call ceremony in BC.

Levesque underscored the legal tradi-
tions that ground call ceremonies and the
public interest that underpins the legal pro-
fession:

The privilege of calling yourself a law-
yer is entrusted to you by the public.
The essence of the legal profession is
to serve the public. This ceremony, with
its particular formalities and history, is
an occasion to remind you of your re-
sponsibility to uphold the values of the
legal profession that have their roots in
a complex and rich history that is hun-
dreds of years old.

Sigalet also highlighted the “public af-
firmation of professional obligations” that
takes place at call ceremonies, and the
special role that regional calls play in bring-
ing the public and the legal community to-
gether.

“It takes a legal community to raise a
lawyer, so having the call ceremony in the
community where a lawyer has been raised

is quite fitting,” said Sigalet. "At a regional
call ceremony, the new calls are invited
to sit at the counsel table, which is quite
a symbolic moment in being called to the
Bar.”

To find out more about regional call
ceremonies and all upcoming call ceremo-
nies, see lawsociety.bc.ca/licensing_mem-
bership/becoming_bc_lawyer/admis-
sion_program.html, tel. 604 605-5311 or
toll-free in BC 1-800-903-5300 or email
memberinfo@lsbc.org. <

Bencher Dirk Sigalet, QC looks on as Gavin
Jones signs the roll.
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NEWS

Public forum to address issues faced by
people with disabilities In Brief

Building on the success of the fall public forum on citizenship, the Law Society will
present a free public forum, Equal Access for People with Disabilities, on Thursday, April
26 in partnership with the BC Coalition of People with Disabilities, the Western Insti- CANADA'S FIRST MULTILINGUAL LEGAL
tute for the Deaf and Hard of Hearing and the BC Paraplegic Association. GLOSSARY

5,000 LEGAL TERMS in seven differ-
ent languages are now just a click away
thanks to the launch of Canada’s first
multilingual legal glossary by Vancouver
“It's important for the Law Society to promote a just and equitable justice system, and Community College. The plain language
part of that is ensuring that everyone has access to it,” said Vertlieb. “We know that glossary, legalglossary.ca, offers English,
people with disabilities often encounter difficulties accessing the system. The public Chinese, Farsi, Punjabi, Russian, Spanish

The forums, organized by the Equity and Diversity Committee chaired by Art Vertlieb,
QC, are aimed at promoting the legal profession and the rule of law in the community
at large.

forum will examine some of these barriers while offering the opportunity for discus- and Vietnamese definitions. The project,

sion on solutions.” sparked by BC's provincial court judges,
: : - was funded by the Law Foundation of BC

Moderated by Vancouver Sun columnist Peter McKnight, the forum will bring together with support from the Law Courts Edu-

a panel of legal and other experts to discuss issues faced by people with disabilities, cation Society and the Notary Founda-

including access to justice. Topics to be covered will include courthouse accessibility; e

overcoming challenges faced by people with disabilities in entering and participating

in the workforce; and an examination of telephonic devices for the deaf and how these JUDICIAL APPOINTMENTS

services can improve access to justice. The Honourable Gail M. Dickson has

: : - : : been appointed a Judge of the Supreme
The forum will take place at the Law Society building, 845 Cambie Street, in Vancouver Court of BC. She replaces Mr. Justice

on April 26 from 5:30 pm to 7 pm. For more information, please contact Kuan Foo, T.P. Warren (Vancouver), who elected
Staff Lawyer, Policy and Legal Services, at 604 443-5727 or kfoo@lsbc.org. To register to become a supernumerary judge.
for the free forum, email forum2007@lsbc.org by Friday, April 20. The Honourable Stella Doreen

Frame has been appointed a Judge of
the Provincial Court of BC. A welcoming
ceremony and reception will be held on
Friday, March 30 at the Provincial Court
of BC, Courtroom D, 455 Columbia
Street, Kamloops.

The Honourable S. David Fran-
kel has been appointed a Judge of the
Supreme Court of BC. He replaces Mr.
Justice A.M. Stewart (Vancouver), who
elected to become a supernumerary
judge.

The Honourable Christopher E.
Hinkson has been appointed a Judge of
the Supreme Court of BC. He replaces
Mr. Justice T.J. Melnick (Victoria), who
elected to become a supernumerary
judge.

The Honourable William B. Smart
has been appointed a Judge of the Su-
preme Court of BC. He replaces Mr. Jus-
tice J.D. Taylor (Vancouver/New West-
minster), who passed away.

Bill Morley, a lawyer with Fasken Martineau DuMoulin, will be on the panel at the forum.
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The Benchers have established a new
Regulatory Policy Committee, which
will deal with overarching policy issues
with input from the other regulatory
committees (Discipline, Credentials,
Practice Standards and Unauthorized
Practice). The Committee will identify
and study issues relating to the regula-
tion of the profession; develop specific
proposals and options for consideration
by the Benchers on policy matters re-
lated to professional conduct, fitness
to be called and the practice of law;
and attend to other matters that are
referred to the Committee. While the
Ethics Committee will continue to deal
primarily with matters pertaining to
the Professional Conduct Handbook, the
Regulatory Policy Committee will ad-
dress matters related to the Law Soci-
ety Rules.

The Land Title and Survey Authority has
announced minor fee increases to some
of its services. For more information,
see ltsa.ca.

The Nova Scotia Barristers’ Society is
calling for nominations for the Fran-
ces Fish Women Lawyers' Achievement
Awards. BC lawyers with a connec-
tion to Nova Scotia are eligible for the
awards.

To be considered, a woman must
be deserving of recognition for her dedi-
cation to the advancement of women
in and through the legal profession,
through professional excellence and
leadership and/or commitment and
service to the legal profession, legal
education or the community. For more
information, visit nsbs.ns.ca/Equity/
francisfish.htm.

A NEW TASK Force is seeking input on
whether the Law Society’s Special Compen-
sation Fund fee and Trust Administration Fee
have an effect on the ability of BC lawyers to
provide services to low-income clients.

The Law Society Fees and Low Income
Client Task Force was established in re-
sponse to a resolution at the September
2006 annual general meeting by Dugald
Christie and Bruce Fraser, QC. They submit-
ted that the two fees cause undue hard-
ship for lawyers who have little or no trust
account activity and that these lawyers
tend to be the ones who most often rep-
resent low income clients. Prior to the
AGM, the resolution was withdrawn and
the Benchers agreed to examine the issues
raised by it.

The Task Force, chaired by Cariboo
County Bencher William Jackson, is now
seeking information from BC lawyers about
the impact of the two fees. In particular,
the Task Force would like to know if the
Special Compensation Fund fee and Trust

Small Firm Task Force ... from page 8

The Small Firm Task Force’s six recom-
mended initiatives are:

1. a technology support program, de-
signed specifically for sole and small
firm practitioners;

2. a comprehensive online guide to re-
cruiting and working effectively with a
bookkeeper;

3.a program to promote articling
throughout the province, focusing on
sole and small firm practitioners and
facilitating shared articles;

4. a program to support and promote
practice locums, including
* a guide and checklists, paying special

Administration Fee are causing undue hard-
ship for lawyers who represent low income
clients. The Task Force would also like to
know whether lawyers who represent low
income clients have little or no trust ac-
count activity.

In order to gather information about
the extent and scope of these issues, the
Task Force has prepared a consultation
paper and an online questionnaire which
are both available on the Law Society’s
website at http://alt.lawsociety.bc.ca/sur-
vey/lowincome.cfm.

The Task Force also invites submissions
from any interested party. Submissions
should be filed before April 30, 2007 and
sent to:

Law Society Fees and Low Income
Client Task Force

The Law Society of British Columbia

8th Floor

845 Cambie Street

Vancouver BC V6B 479

Attention: Adam Whitcombe

attention to operational effective-

ness and conflicts management is-

sues,

precedent locum agreements, with

sample clauses that might address

the needs of both lawyers, including

remuneration and non-competition

terms, and

an online registry of lawyers who are

available to provide locum support;

5. assistance for lawyers in establishing
law practice succession and emergen-
cy plans; and

6. a protocol providing the Law Society’s
recommendations to the BC profes-
sion for handling certified cheques,
with consideration and advice to be
provided by the Ethics Committee.
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Law Society expands commitment
to pro bono legal services

ACROSS BRITISH COLUMBIA, lawyers and
community organizations continue to sup-
port a strong tradition of pro bono legal ser-
vices.

While time donated by lawyers is the
backbone of pro bono services, ensuring
adequate funding for organizations that
provide legal services to the public is key.
To help meet this need, the Law Society
has provided funding to establish Pro Bono
Law BC and to support The Western Cana-
dian Society to Access Justice. Last year, the
Pro Bono Funding Task Force considered
whether the Law Society should continue
to provide any funding to external pro bono
organizations.

After examining the practices of other

President’s View ... from p. 3

not required to do so. All other professions,
from doctors to accountants to airline pi-
lots, expect (and most require) their mem-
bers to engage in continuous improvement.
Why are lawyers any different? As most of
us know, laws change and evolve, new ar-
eas of practice emerge, old ones shrink, and
yet lawyers are not required to upgrade or
maintain their skills, knowledge or com-
petence from the moment that they are
called. How reassuring is that to the pub-
lic?

If we are to continue to have the right
to self-govern, we must be satisfied we are
keeping up to date with changes in the law
and continually enhancing our competence
and skills. Moreover, the public has a right
to expect that we will do so to ensure we
are providing the best possible legal ser-
vices.

The Law Society has, through the ex-
cellent work of the Small Firm Task Force
last year under Bencher Bruce LeRose, QC
as Chair and staff lawyer Kensi Gounden
and others, already made inroads to ad-
dress this issue through the implementa-
tion of the Small Firm Practice Course. The
course, launched in January 2007, has al-
ready drawn positive comments from many
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law societies, the Task Force recommended
that the Law Society allocate a portion of
the annual practice fee to funding pro bono
services. In looking at how to distribute the
funds, the Task Force noted that the Law
Foundation of BC is uniquely well suited to
determining recipients of grant funds. From
its inception through 2005, the Law Foun-
dation has approved grants amounting to
more than $298 million to support law-re-
lated programs in BC.

At their March meeting, the Benchers
confirmed their earlier decision to trans-
fer one percent of the General Fund por-
tion of the annual practice fee to the Law
Foundation to be used for funding pro bono
programs. The Law Foundation will use the

lawyers, including a few who normally re-
gard the Law Society as largely irrelevant to
their practice.

That is not enough, though. We really
ought to be looking anew at mandatory
continuing professional development, lim-
ited licensing certificates and specialization
as ways of enhancing lawyer competence
and service delivery. This is not “Big Broth-
erism.” It is simple, common sense if we
are to continue to be able to successfully
compete with less qualified but cheaper
quasi-legal service providers in today’s
global market. Don’t forget, Canadian
lawyers are no longer just competing with
Canadian lawyers. We are also competing
with American lawyers, some of whom are
already subject to mandatory continuing
professional development requirements
by their Bar associations. If we do not keep
pace in this area, we risk being left behind.
That would be a real shame for our legal
profession, in my view.

2

These four themes (Responsiveness,
Accessibility, Accountability and Enhanced
Lawyer Competence) will guide what | and
the Law Society will do this year. Obviously,
some of the initiatives we are considering
will require broadly based consultation with
our members and others, and | pledge that,

grant to expand its role in funding BC orga-
nizations that provide pro bono legal ser-
vices. Funding provided through the grant
will be above and beyond funding allocated
by the Foundation prior to 2006.+*

The commitment to pro bono services has
a long history in BC. In 1969, BC lawyers
persuaded the government to enact legis-
lation that financial institutions pay inter-
est on pooled trust accounts to the newly
created Law Foundation. The Foundation,
established under the Legal Profession
Act, was the first organization of its kind in
North America. Since then, law foundations
have been established in nearly every other
jurisdiction across North America.

with your help and support, the necessary
consultation will take place. We all have
an important interest to protect, namely,
the right of lawyers to self-regulate for the
public good.

| want to conclude by reminding you
that we continue to work on three initia-
tives that are carry-overs from our Past
President, Rob McDiarmid, QC. The first is
to bring about key legislative amendments
to the Legal Profession Act to improve our
ability to carry out our regulatory function.
The second is to continue our efforts to
obtain free, online public access to up-to-
date BC statutes and regulations. The third
is to successfully implement and operate
the Law Society’s Trust Assurance Program
and the new Custodianship Program. These
continue to be important initiatives for the
Law Society and the public in 2007.

With the help of all of you, our dedicat-
ed Benchers and our wonderful Law Society
staff, | am confident that these objectives
can be fully met in 2007.

As | end my first column as President,
| thank you, all, for giving me this opportu-
nity to serve you, our legal profession and
the public. | leave you with my pledge for
this year, “to leave the campground (in this
case, the Law Society) in a better condition
than | found it when | arrived.” <



South Asian Bar Association links community
at home and abroad

BECOMING A LAWYER wasn't a childhood
dream for Mandeep Dhaliwal, but he hopes
that today’s South Asian youth will know
how rewarding a career in law can be. Three
years ago, Dhaliwal co-founded the South
Asian Bar Association of British Columbia
(SABABC) with this goal in mind.

“Many of our members, including my-
self, are first generation Canadians and
growing up we didn’t have a lot of role
models in our community who were law-
yers,” says Dhaliwal, President of SABABC
and Director of the North American South
Asian Bar Association. “SABABC can really
help provide that mentorship so that go-
ing to law school is on the radar for South
Asian youth.”

SABABC, the first Canadian chapter of
the North American South Asian Bar Asso-
ciation, brings together a diverse commu-
nity of 40 South Asian and non-South Asian
lawyers, including law students, junior and
senior lawyers and judges. In addition to of-
fering a student mentorship program with
students from the University of BC and
University of Victoria and plans to expand
to high schools, the bar association offers
networking opportunities and community
outreach to address issues facing the South
Asian community.

On the networking front, SABABC
hosted its second annual gala dinner on
February 16 with 180 people in attendance,
including Senator Mobina Jaffer, QC, the
first South Asian woman called to the Bar
in BC, Attorney General Wally Oppal, QC,
Chief Justice Lance Finch, Law Society
President Anna Fung, QC and Bencher Art
Vertlieb, QC, who is a member of SABABC.

The bar association has already be-
gun delivering legal education seminars to
help the South Asian community better
understand the Canadian justice system.
In November, SABABC hosted the first of
this series — a Punjabi language wills and
estates seminar presented in partnership
with the Surrey Progressive Intercultural
Community Services Society.

“Through our organization we can col-
lectively identify ways to address the needs

(Left to right) Aseem Dosanjh, Jindy Bhalla and Amit Varma
with Bencher Art Vertlieb, QC at the SABABC gala event

of the South Asian community, says Jaia
Rai, Vice President, Special Events. “For ex-
ample, we'd like to play a role in improv-
ing access to legal education and increasing
representation on the judiciary.”

In addition to legal education, SABABC
is looking at ways to address domestic vio-
lence and gang violence, which impact the
South Asian community at large and create
unique challenges in delivering legal ser-
vices.

The bar association has also defined a
role as a media watchdog on these issues
to ensure the South Asian community is
not portrayed in a negative light. To date,
SABABC hasn’t felt the need to step in, but
the organization is prepared to do so if nec-
essary.

“We are a relatively new organization,
and there are many ways that our work

can benefit South Asian lawyers, the South
Asian community and the community at
large,” says Rai. "My hope is that the orga-
nization will one day be strong enough in
terms of membership and support that our
presence will make a difference.”

Dhaliwal sees international opportuni-
ties on the horizon. "We'd like to develop
international links that will generate work
for our members. India’s economy is grow-
ing rapidly, and | think our lawyers are very
well positioned to work with Canadian
companies entering the Indian market and
Indian companies interested in investing in
Canada.”

For more information about SABABC,
visit sababc.com or contact Mandeep
Dhaliwal at mdhaliwal@lawsonlundell.
com.
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THE BENCHERS WOULD like to thank and congratulate all those in the profession and the legal community who volunteered their time
and energy to the Law Society in 2006. Whether serving as members of committees, task forces or working groups, as PLTC guest instruc-
tors or authors, as practice reviewers, practice supervisors, fee mediators, event panellists or advisors on special projects, volunteers are

critical to the success of the Law Society and its work.

Over the past year, the Society has enjoyed the support and contributions of over 500 Life Bencher and non-Bencher volunteers,
all of whom deserve acknowledgement:

Anne Adrian
Quentin Adrian
John Ahern
Christine Alexander
Ralston Alexander, QC
Joel Altman

Karima Andani
Peter Anderson
Dianne Andiel
Emiko Ando

Bill Andrew

Jeffrey Andrews
Stephen Antle
Deborah Armour
Kenneth Armstrong
John Arnesen
Kimberley Arthur-Leung
Paul Arvisais
Adrienne Atherton
Negar Azmudeh
John Baigent
James Baird
Maureen Baird
David Baker
Russell Balcome
Geoff Baragar
Mark Baron

Paul Beckmann, QC
Peter Behie

Diane Bell

Scott Bell

Joseph Bellows, QC
Dan Bennett

Mark Benton

Ryan Berger
Thomas Berger, QC
Jessica Berglund
Catherine Best
Allan Betton

Tim Bezeredi
Aleem Bharmal
John Bilawich
Robert Bircher
Donald Bird
Geoffrey Bird
Halldor Bjarnason
Jerry Blake

Heather Blatchford

Johanne Blenkin
Charles Bois
Patricia Bond
Andrew Bonfield
Scott Booth

Gillian Boothroyd
Ursula Botz
John-Paul Boyd
Paul Bradley
Michael Bradshaw
Luciana Brasil
Karen Bresler
Adrian Brooks, QC
Li-Jeen Broshko
Anja Brown

Marian Brown
Peter Brown

Robert Brun, QC
Michah Buchdahl
karima budhwani
Alexander Budlovsky, QC
Kenneth Burgess
Kenneth Burnett
Prof. John Burrows
Mark Bussanich
Bryce Cabott
Cynthia Callison
Jim Calloway

Laura Calloway
Hamish Cameron, QC
Joel Camley
Elizabeth Campbell
Robert Campbell
Neil Campbell
Jacqueline Cane
Roger Cardinal

Jo Ann Carmichael, QC
Jeremy Carr

Monty Carstairs, QC
Susan Cawley
Lynne Charbonneau
Pinder Cheema, QC
Simon Chester
Jo-Anne Chia
Douglas Chiasson
Mary Childs

Anne Chopra

David Christian
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David Clancy
Myron Claridge
Brent Clark

John Clark

Andrew Clark
Jaynie Clark

Hugh Claxton

John Cliffe

Carolyn Coleclough
Jennifer Conkie, QC
Kelly Connell
Ronald Cook, QC
Allan Coombe
Edward Cooper
JoAnne Corrigan
David Covey
Beatrice Curry
Azim Datoo, QC
Mark Davies
Nicholas Davies
Paul Daykin

Adam de Turberville
Michael Demers
Arthur Demeulemeester
Craig Dennis
Rajwant Dewar
Joyce DeWitt-Van Oosten
Jennifer Dezell
Rosario Di Bella
Dale Doan

Kelly Doerksen
Michaela Donnelly
Frank Dorchester
Judith Doulis
Joseph Doyle
Katherine Ducey
Jennifer Duncan
Lisa Eastwood
Garth Edwards
Brenda Edwards
Michael Eeles
Christine Elliott
Meldon Ellis
Robert Ellis

Laura Eng

Mark Erina

William Everett, QC
Douglas Eyford

Rebecca Faber
Silvana Facchin
David Fai

Peter Fairey
Richard Ferguson
Richard Fernyhough
John Fiddick
Alfred Field

Jan Fishman
Gregory Fitch, QC
Jeff Flax

Carol Fleischhaker
Jay Fogel

Lisa Fong

Kathryn Ford

Mark Forsythe
Prof. Hamar Foster
Debbie Foster
Richard Fowler
Eugene Fraser
Ellen Freedman
Stephen Fudge
Gordon Fulton, QC
Nicole Garton-Jones
Rod Germaine
Anita Ghatak
Richard Gibbs, QC
Christopher Gibson
Keri Gibson

Byran Gibson, QC
Jack Giles, QC
Kevin Gillett
Georgeann Glover
Frederick Godwin
Karen Golightly
Peter Gorgopa
David Goult

Debra Granger
Gerald Green
David Greig

Tom Grella

Kerry Grieve

David Griffiths
Hon. Harvey Groberman
Hon. Joel Groves
Sandra Guarascio
Angus Gunn
Christine Hall

lain Hallam

Lisa Hamilton
Robert Hamilton
Darcy Hammett
Jeffrey Hand
Frederick Hansford, QC
Gary Harasym
Nancy Harold
Reginald Harris
Douglas Harrison
Lorna-Jeanne Harvey
Najeeb Hassan
David Hay

lan Hay

Jeffrey Hayes

Faith Hayman

Diane Heath

Renata Hejka

Kitty Heller

Jane Henderson, QC
Colleen Henderson
Arlene Henry, QC
James Herperger
Richard Hewson
Mark Hilton

Ravi Hira, QC

Laura Holland

Susan Horne
Elizabeth Hunt
James Hutchison
John Hyde

Karen Iddins

Oleh Ilnyckyj

Dr. John Izzo
Kenneth Jacques
Hon. Mobina Jaffer, QC
Leslie Jamieson

Blair Janis

Patricia Janzen
Kirsten Jenkins

Mark Jette

Douglas Johnson
Anna Juch

Moses Kajoba
Gerald Kambeitz, QC
Azmina Karim-Bondy
Nurdin Kassam
Jocelyn Kelley



Callum Kelly
Judith Kennedy
Linda Kieran
Catherine Kinahan
Matthew King
William Kitchen
Michael Klein
Sarah Klinger

Ross Kodner
Theodore Koffman
Gordon Kopelow
Neil Kornfeld, QC
Frank Kraemer, QC
Ken Kramer

Edwin Kroft
Kenneth Krohman
Bruce Kulla
Kimberly Kuntz
John La Van

Derek Lacroix, QC
Annamarie Laing
Murray Landa
Patricia Lane
Stanley Lanyon, QC
Michael Lawless
Daniel Le Dressay
John Leathley, QC
Mark Lecovin
Gerald Lecovin, QC
Wilson Lee

Allan Lester
Franklin Lew

Carla Lewis
Janneke Lewis
Mark Lewis
Michael Libby
Greg Lilles
Adriana Linares
Marvin Lithwick
John Logan
Charlene Loui-Ying
Paul Love

Helen Low

Steven Lukas

John Lundell, QC
Ed Lyszkiewicz
Edward Macaulay
Gordon MacDonald
Scott MacDonald
Peter Macdonald
Trudy Macdonald
Robin MacFarlane
Russell MacKay
Roddy MacKenzie
Rodrick MacKenzie
Jamie Maclaren
David MacLeod

William MacLeod
Pat Madaisky
Kenneth Madsen
Michael Mahoney
Karl Maier

Allan Mandell
Valerie Mann
Rosalyn Manthorpe
Richard Margetts, QC
Kevin Marks

John Marquardt
Dale Marshall
Marjorie Martin
David Masters

Dr. Carol Matusicky
Brendan McCabe

Master William McCallum

Angela McCarthy
Albert McClean, QC
Dennis McCrea
Stephen McCullough
Jerry McHale, QC
Todd McKendrick
Barney McKinnon
John MclLachlan
Jonathan McLean
William McLean
Jacqueline McQueen
Craig McTavish
Daniel Meneley
Jack Micner

Tom Mighell

Dan Milden

Renee M. Miller
Robert Milne

Mary Mitchell
James Mooney
David Moonje
Charlotte Morganti
Ronald Morin
David Morrison
David Mossop, QC
Liz Mueller

Leslie Muir
Terrence Mullen
Daniel Mulligan
Michael Mulligan
Liana Murphy

William Murphy-Dyson

William Murray
Shirley Nakata

Jane Nascou
Matthew Nathanson
Richard Neary
Sharon Nelson
Thomas Nesbitt
Craig Neville

Bradley Newby
Glen Nicholson
David Nicol

Paul Nixon, QC
Angeline Nyce
Tom O’Connor
Hon. Wally Oppal

Margaret Ostrowski, QC

Jennifer Oulton
Greg Palm

Helen Parker

Hon. William Parrett
Tom Patch

Nancy Payeur
Michele Peacock
Roderick Pearce
Scott Perrin

Martin Peters
Christian Petersen
Nerino Petro
Brenda Pheaton
J.R. Phelps

Irene Pietrow
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Peter Ramsay, QC
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David Ries
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Lindsay Ross
Joseph Rotstein
Peter Rubin
Christopher Rusnak
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Derek Sanders

Dale Sanderson, QC
Gurminder Sandhu
Susan Sangha
Henry Sarava

Hon. Justine Saunders
Lee Sawatzky
Shelagh Scarth
Sheila Schierbeck
Lee Schmidt
Patricia Schmit, QC
Timothy Schober
Paul Schwartz
Creighton Scott
Jeff Scouten
Anthony Serka, QC
Jane Shackell, QC
lan Shaw

Robbie Sheffman
Douglas Shields

Donald Silversides, QC

John Simek

Lorne Sinclair
Greg Siskind
Ronald Skolrood
Mark Skwarok
Benjamin Slager
Donald Smetheram
Bradford Smith
Brock Smith

lan Smith

John Smith

Larry Smith

Sue Smollen

Bill Sokoloff

Gary Sollis
Gabriel Somjen
James Spears
Lawrence Spooner
Wendy Stephen, QC
Terence Stewart
Anne Stewart, QC
Ted Strocel

David Stuart
Patrick Sullivan
William Sullivan, QC
Ted Sutcliffe
Jason Sutherland
Jill Swanston

Etel Swedahl
Patrick Sweeney
Alexander Szibbo
Mark Tamminga
Genevieve Taylor
Carla Terzariol
Angela Thiele
Donald Thompson
John Thomson

Timothy Timberg
Michael Todd
Ronald Toews, QC
Dawna Tong

Ron Townshend
Franco Trasolini
Reid Trautz

Russell Tretiak, QC
William Trotter, QC
Clara Tsang

Ross Tunnicliffe
Abigail Turner
Diane Turner
Catherine Tyhurst
David Unterman
Glenn Urquhart, QC
Ron Usher

John Vamplew
William Veenstra
Magnus Verbrugge
Kay Vinall

Peter Voith, QC
John Waddell, QC
Henry Waldock
Kathleen Walker
Leslie-Anne Wall
Brian Wallace, QC
David Walsoff

Karl Warner, QC
Eric Warren
Richard Wenner
Jean Whittow, QC
lan Wiebe

Nancy Wiggs

Judy Williams
Warren Wilson, QC
Steven Winder
Louisa Winn
Allison Wolf
Joseph Wong
Baldwin Wong
Josiah Wood, QC
David Wotherspoon
Darcy Wray

John Wright
Roselle Wu
Stephen Wurz
George Xuereb
Linda Yardley
Dennis Zachernuk
Joseph Zak
Deborah Zutter
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Anna K. Fung, QC - A natural leader

By Jane Mundy

Anna at home and (far left) with her
family in Hong Kong.
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ANNA FUNG DESCRIBES herself modestly,
as “business-minded” and an “enthusiastic
golf hacker.” But those who know Anna de-
scribe a host of outstanding traits. They call
her a “natural leader and good lawyer with
a strong business sense” and a “no-non-

sense executive with a heart — efficient yet
conscientious.” Most people who meet her
for the first time in a professional context
assume she comes from a privileged back-
ground, but that couldn’t be further from
the truth. “They usually think | am a rich
Chinese immigrant and hardly ever guess
that I've come from humble beginnings,”
Anna said, laughing.

As a child growing up in Hong Kong,

Anna didn’t want to move to Canada, a
place she’d never heard of; she had many
friends and she was comfortable in her rou-
tine as a grade five student. “| cried when
| was told that we were moving to Van-
couver, but of course it didn't make any
difference,” Anna said. Her four younger
siblings were less opposed to the idea. Her
grandfather was already living in Vancou-
ver and working as a chef for BC Ferries.
He had lived in Chinatown virtually all his
life except when he returned to China to
get married (a match that was arranged)
and the few trips home he made thereaf-
ter — his wife was never able to emigrate.
“My grandfather was already retired when




he was finally able to sponsor my family to
Canada,” Anna recalled. “Under Trudeau'’s
family reunification immigration policy,
we moved here with the clothes on our
backs and everything we could fit into a
few suitcases.”

The seven Fungs moved into their
grandfather’s rented house on Union Street
at the edge of Chinatown. Anna soon re-
alized the move wasn'’t all bad. "At that
time, nobody in Hong Kong would dream
of living in a house by themselves. We all
lived in one room and thought ourselves
fortunate, even well-off, because so many
people in Hong Kong were homeless and
begging at our door.”

Those early childhood experiences no
doubt paved the way for Anna’s determi-
nation to succeed.

At first, she enrolled in a new Canadian
class for immigrant children who couldn’t
speak English. “I picked up English fairly
quickly and made friends easily,” she said.
“l loved school and enjoyed the sense of
space and greenery and the freedom to run
around outside. Hong Kong was turbulent
in the 1960s and the streets weren't safe,
unlike Vancouver.”

Sadly, Anna’s mother died young, but
she'd already had a profound influence on
her eldest daughter. “My mother taught
me the importance of living each day to
its fullest,” said Anna. Her mother left six
children (a brother was born shortly after
the family arrived in Canada) and a huge
responsibility was placed on Anna. “One
advantage of being the eldest was that, al-
though I had to cook, | never had to do the
dishes.And I never had ‘hand-me-downs'....
On reflection, growing up taught me to
take on responsibility and leadership posi-
tions, for myself and others.” Anna’s father,
Jack, was the sous chef at the Kettle of Fish
on Pacific Street in Vancouver before he
ran his own restaurant on Kingsway. He
is now happily retired living in Vancouver
with Anna’s stepmother, Lisa.

It was also expected that the eldest
child would set an example for the other
siblings to follow. “It is the tradition of a
Chinese family that you aren’t overtly af-
fectionate and the idea of duty, doing the
right thing, can trump everything else —
although that is changing,” Anna said. In-
deed, Anna took a different path: she man-
aged to hold onto both traditional ways
and her affectionate nature.

Fast forward to high school and Anna’s
first summer part-time job (not counting
strawberry picking or hand-peeling shrimp)
at the Kitsilano Beach Concession Stand,
slinging hot dogs and burgers. “I loved hav-
ing my own money and saved most of it
—in fact, | saved more then than | can save
now,” she said with a grin. Anna did well in
school, and there was no doubt in her mind
that she would continue on to university.
“As an undergrad, | also got summer jobs at
UBC doing research for professors, includ-
ing teaching English tutorials. | couldn’t
afford to take a year off, unlike some of
my friends. And | didn’t want to — | loved
learning and had no desire at that time to
see the world.”

Knowing she had a full-time job wait-
ing at Vancouver’s Davis & Co. after finish-
ing a clerkship with the BC Court of Appeal,
Anna went to Europe with her sister, Jenny.
“We only went for a few weeks, but this
trip taught me how much | love traveling
and meeting people. And Europe taught
me the importance of having another lan-
guage.” (Anna speaks six languages: Can-
tonese, English, French, Spanish, lItalian
and Mandarin.)

She was eager to get back to Vancou-
ver and start her new career as a lawyer.
“At Davis | was a workaholic — | enjoyed
work, it was challenging and interesting
and mentally stimulating.” But she also
felt she had no time for a life. “One day, a
lawyer | worked for took me aside; he was
worried about the amount of hours | spent
at the firm. ‘Anna, the firm isn’t coming to
your funeral,’ he said. So | reflected on his
advice and forced myself not to go in to
work that weekend. | didn’t know what to
do with myself and | wasn't even 30 years
old!”

“My friends had stopped calling me
because they were frustrated when | would
accept invitations and not show,” she said.
But one friend has always been there and
has also counted on Anna for both moral
and professional support. Maria Morel-
lato first met Anna in law school, but they
didn’t form a strong friendship until they
articled together at Davis & Co. “We both
loved law and worked hard, but we also
made time to have fun,” recalled Morella-
to. “Today we are both busy but still have
time to enjoy a good meal and wine.”

With Anna, there are no borders be-
tween professional and personal friends.

rEATURE [

Tim Chaput and his wife are often invited
to barbecues and dinner parties at her
home, along with other lawyers (often in-
terspersed with a few judges). He says he
has bragging rights as probably the only
bus driver in the province who is a dinner
guest of the President of the Law Society
of BC. “I think it’s the way Anna grew up,”
Chaput said. “There’s nothing about her
that is elitist — she appreciates her humble
background.”

continued on page 18

Anna K. Fung, QC

Anna is a graduate of UBC, served as
a law clerk for the BC Court of Appeal
and was called to the Bar in 1986. She
was appointed Queen'’s Counsel in
2000. She is Senior Counsel and Chief
Privacy Officer for Terasen Inc.

First elected as a Bencher of the Law
Society in 1998, Anna has been Chair of
the Executive, Discipline, Credentials,
Futures and Equity and Diversity Com-
mittees and the Financial Planning Sub-
committee. She is currently a member
of the Regulatory Policy Committee,
the Futures Committee and the Finan-
cial Planning Subcommittee. She also
serves on the Council of the Federation
of Law Societies of Canada.

In addition, Anna has served as Presi-
dent of the Association of Chinese Ca-
nadian Professionals (BC), the Canadian
Corporate Counsel Association, the BC
Autism Association, the People’s Law
School and is a former director of the
Canadian Bar Association, the Women'’s
Legal Education and Action Fund and
the Continuing Legal Education Society
of BC. She is the former secretary of the
UBC Alumni Association and is cur-
rently a member of the Advisory Board
to the UBC law school’s new National
Centre for Business Law. In 2004, Anna
received the RVA Jones Award for her
work on behalf of Canadian corpo-

rate counsel. Anna speaks French and
Cantonese, as well as some Mandarin,
Italian and Spanish.
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In 1993 Anna moved to Terasen Inc.
(then BC Gas) and learned for the first time
that there were people who didn't live to
work. “Being at Terasen allowed me to find
the balance and time to pursue other inter-
ests, such as cooking and learning about
fine wine, and | even took up golf for the
first time,” she said. The new job also gave
her the time to get her old friends back by
finally showing up at their events, and she
also got others interested in the sport of
golf.

“I hired Anna to work at BC Gas and
knew right away that she would be a good
fit,” said Stephen Richards, former Senior
Vice President and General Counsel. “She
also got me into golf and maybe that’s
a bad thing,” he said, laughing. Richards
hired Anna just about on the spot. "I was
impressed not only with her legal skills
but her focus on community service that
was non-law related.” Anna’s advocacy
and volunteer work have always been
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wide-reaching. When she ap-
plied at BC Gas, Anna was Presi-
dent of the BC Autism Associa-
tion. As well, she was director
and legal committee member
for the Women'’s Legal Educa-
tion and Action Fund for several
years. As if that wasn’t enough,
Anna also donated her time to
the People’s Law School, where
she served as Director of the
Board for 13 years and as Chair
for four years.

Terasen also allowed Anna
the time to get involved with
professional associations such
as the Canadian Corporate
Counsel Association, where
she met her boyfriend, Brent
Munro. “After a CCCA annual
conference in Saskatoon, some
of us arranged to play golf but
everyone bailed except the two
of us,” Munro said. “That Christ-
mas we went up to Whistler and
stayed in a freezing cold cabin
— 1 didn't know how to start
the fire and Anna was probably
wondering how she was going
to spend the next eight days
with me.” Eventually, they got
the fire started and it continues

to smoulder, despite the fact that he lives
in Regina and Anna has a hectic schedule to
juggle in Vancouver.

Amazingly, Anna has also found the
time to raise her niece, who lived with her
from grade eight through to high school
graduation. As well as being a mentor to
her niece, Anna belongs to the Association
of Chinese Canadian Professionals and is
part of the mentorship program for young
Chinese Canadian professionals there.

That kind of devotion to nurturing oth-
ers distinguishes Anna from the crowd, ac-
cording to her colleagues. “I feel privileged
to know Anna — it’s her depth of caring,
her compassion. She shares so much of her
time with others and that makes Anna a su-
perb human being,” said Richards. <

Jane Mundy is a Vancouver writer who can also
vouch for Anna’s kind and compassionate nature.
Anna regularly gives Mundy’s two dogs delicious
treats, even though they continually harass her
SPCA cat, Izzie. And she gets invited to Anna’s din-
ner parties.

Notices from
the courts

THE SUPREME COURT of BC has issued four
notices:

1. the court registry will no longer provide
“office copies” of disclosure statements
in estate administration matters;

2. amendments to Appendix B, Party and
Party Costs Tariff came into effect on
January 1, 2007, as a result of a review
of the Rules Revision Committee;

3. effective March 1, 2007, a person ap-
plying under the Court Order Enforce-
ment Act for a garnishing order before
or after judgment must file a Requisi-
tion in Form 2;

4. effective April 1, 2007, all applications
for desk taxations of trustees’ state-
ments of receipts and disbursements
under the Bankruptcy and Insolvency
Act must be made using new docu-
ments.

For more information, see the Court’s
website at courts.gov.bc.ca/sc.
*
The Provincial Court of BC has issued one
practice direction:

1. when a matter has been scheduled for
hearing and has not completed in the
time provided, it will be scheduled to
conclude within 30 days unless other-
wise approved by the relevant Admin-
istrative Judge on advice of the local
judicial case manager. See provincial-
court.bc.ca.«



PI’aCtICG TIPS, by David J. Bilinsky, Practice Management Advisor
Software solutions that can help you
work faster and improve your ROI

D Pick it up (Pick it up)

Take it for the distance (Pick it up) .
Y

Recorded by Meredith Brooks

ONE OF THE most common questions law-
yers ask me is: “How can | make my prac-
tice more efficient?” To help set you on the
right track, | have outlined different classes
of software that offer the best return on in-
vestment (ROI).

INTEGRATED ACCOUNTING AND CASE
(PRACTICE) MANAGEMENT SOFTWARE
Communication management and ac-
counting offer a very high return on invest-
ment for automating all the necessary sys-
tems that are required to practise law and
handle time and billing. Some examples of
this class of software are Amicus Attorney,
Time Matters, LawStream, SmartWeal and
PCLaw.

Please refer to my column in the No-
vember-December 2006 issue of Benchers’
Bulletin for a more complete view of the
benefits of case (practice) management
software.

DOCUMENT AUTOMATION

Before you create an existing document
based on an old file, consider the danger
points of this methodology. The file may
have been modified over and over resulting
in both the exclusion of important clauses
and the inclusion of clauses that are inap-
propriate. Instead, develop a standard set
of precedents in the discrete areas of law
in which you practise and work from the
standard precedent. This will ensure that
you start from a common point each time.
And, you can take any special clauses and
add them to your precedent bank, thereby
increasing your knowledge assets while
ensuring that the precedents are not cor-
rupted or distorted. A standard precedent
bank will allow you to increase your ROl in
a number of areas:

1. you can market your practice to attract
files in areas where you can reuse your
precedents;

2. by having a standard set of precedents,
you can deliver a legal service quickly

and efficiently, which will increase cli-
ent satisfaction and word-of-mouth
advertising; and
3. you can easily modify your standard
precedents to incorporate changes in
the law.
Document automation products in-
clude HotDocs and Ghostfill/Amicus As-
sembly.

DESKTOP SEARCH

These nifty applications solve the problem
“Why can't | find that darn file on the com-
puter?” Desktop search applications work
by indexing everything on your hard drive
(or network if you wish), thereby enabling
lightning-fast searches for email, Word
documents, Excel spreadsheets, contacts,
videos, images and the like. Document
management software such as Worldox,
which automates document storage and
retrieval, offers definite advantages.

YOU CAN INCREASE YOUR ROIWITHOUT
SPENDING A DIME SIMPLY BY LEARNING
TO TAKE ADVANTAGE OF THE SOFTWARE
THAT YOU ALREADY OWN.

Desktop search software, which is
more commonly used at the present time,
can minimize lost time in trying to find and
retrieve documents that have been named
and/or stored obscurely on computer hard
drives. Examples of desktop search soft-
ware are: Google Desktop Search, Copernic
Desktop Search and X1.

VOICE RECOGNITION

Voice recognition has now come main-
stream, courtesy of tweaked recognition
engines and other “under the hood” magic
that has vastly improved this ground-
breaking technology. The surest sign of
this change is that Vista, Microsoft’s new
operating system, incorporates voice rec-
ognition. With voice recognition, you can
dictate directly into Word or Amicus At-
torney, open and close applications, navi-
gate within applications and perform other

tasks — all without your fingers touching a
mouse or a keyboard. To do this magic, you
will need the software, a good microphone,
appropriate processing horsepower, hard
drive space and patience to train the soft-
ware to your voice (this is greatly improved
over past versions).

The latest version of Dragon’s Natu-
rally Speaking (version 9) is fast, accurate
and much easier to use compared to prior
versions (see my column in the September-
October 2006 Benchers’ Bulletin). Once
you are familiar with voice recognition
software, it can save you a lot of time.

THE SOFTWARE YOU ALREADY OWN

| constantly talk to lawyers who do not use
various features of the software sitting on
their computers, yet wish to spend further
hard-earned dollars on acquiring more soft-
ware. You can increase your ROl without
spending a dime simply by learning to take
advantage of the software that you already
own. For example:

* PCLaw can track your time and billing
directly from your desktop, thus elimi-
nating the need for lawyers keeping
paper time sheets and secretaries try-
ing to read scrawled writing to input
the time into the system;

Amicus Attorney has “communication”
or “contact” modules (dependent on
the version you have) that eliminate
pink telephone slips and allow you to
integrate your email directly into the
Amicus communication centre;
Microsoft Excel can perform finan-
cial calculations and you can save the
spreadsheet as a precedent for future
use.

There are many ways to pick up the ROI
in your practice and take it for the distance
by applying readily available software that
makes your job easier, more efficient and
more effective.

For more information on how to
make your practice more efficient, contact
Dave Bilinksy, tel. 604 605-5331 or email
dbilinksy@lsbc.org. <
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Pl’aCtICG' Wa tCh, by Barbara Buchanan, Practice Advisor

Use of Law Society documents in court

IF YOUR CLIENT has made a complaint to
the Law Society about a lawyer, you may be
tempted to include information about the
complaint in an affidavit or other document.
Please note that, under section 87 of the Le-
gal Profession Act, any letter or document
created by the Law Society in the course of
investigating a complaint is not admissible
in any proceeding except with the written
consent of the Executive Director of the Law
Society.

SOLVING DISPUTES BETWEEN LAWYERS
AND PHYSICIANS

If you have a disagreement with a physician
regarding fees for medical-legal reports,
production of clinical records or expert tes-
timony, consider using the Medical-Legal
Liaison Committee for assistance in resolv-
ing your dispute. Representatives from the
BC Medical Association, the College of Phy-
sicians and Surgeons and the Law Society
make up the Committee. The Committee
provides its views in writing to the parties.
For more information, contact Jack Web-
ster, QC at:

Medical-Legal Liaison Committee
510 - 1040 West Georgia Street
Vancouver, BCV6E 4H1

Attention: Jack Webster, QC, Chair
Tel. 604 682-3488

FAMILY COMPENSATION ACT AND
CONFLICTING INTERESTS

A lawyer has drawn the Law Society’s at-
tention to difficulties presented by s. 6 of
the Family Compensation Act in light of the
general principle that a lawyer has a duty to
give undivided loyalty to every client.

Section 6 states that only one action
may be brought for the same subject mat-
ter. The effect of this provision, in some cir-
cumstances, is that the same lawyer must
be counsel of record for parties with con-
flicting interests.

The following example illustrates some
difficulties that s. 6 creates:

Father is driving a vehicle in which
Mother (wife) and child are passengers.
Father’s vehicle is in an accident with a ve-
hicle driven by Smith. Mother is killed in the
accident. Father and child survive, although
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both are injured. Both Father and Smith ap-
pear to be negligent in the collision. Lawyer
A commences an action on behalf of the
child against Father and Smith. Because
Father was also injured, he also wishes to
commence an action against Smith. Be-
cause of s. 6, Father cannot do so except
as a party in his child’s action against both
himself and Smith. Lawyer A obviously can-
not act for Father as plaintiff and against
Father as defendant.
Courts have, however, fashioned rem-
edies to deal with s. 6, including:
* permitting one counsel to be counsel
of record for parties with conflicting in-
terests, but allowing one of the parties

to be exclusively represented by a law-

yer who is not counsel of record;

e giving leave to have one consolidated
action with one writ on behalf of all
claimants, but permitting separate
statements of claim to be filed for each
of the plaintiffs who are opposed in in-
terest, and permitting each plaintiff to
be represented as plaintiff by separate
counsel.

See Wiseman etal. v.HMTQetal.,2006
BCSC 1708; Smith v. Ross, 2000 BCCA 671;
Guss v. Daigle, New Westminster Registry
No. C912026, September 23, 1992 (per
Master Joyce) and November 10, 1992 (per
Josephson, ).

UNDERTAKING TO PAY HEARING FEES

A recent BC Supreme Court decision con-
firms that lawyers signing a Notice of Trial

(Form 35) with an undertaking to pay hear-
ing fees are not personally liable for those
fees.

In Campbell Inc. v. Towers, 2006 BCSC
1030, the court ruled that a solicitor’s un-
dertaking in a Trial Certificate or Notice of
Trial to pay the hearing fees required by Ap-
pendix C, Schedule 1, Item 14 of the Rules of
Court is not an unconditional promise that
the solicitor will personally pay the fees.

Mr. Justice T. Mark McEwan said:

An ‘“undertaking” given by a solici-
tor in a Trial Certificate or Notice of
Trial, is not, and cannot be an uncon-
ditional promise that the solicitor will
underwrite the government imposed
cost of his client’s exercise of his right
to a courtroom. A solicitor cannot, by
means of a loaded word in a manda-
tory form, be improperly forced to
compromise his ability to represent his
client dispassionately. It follows that a
solicitor of record, signing such a form,
does no more than give a required, if
superfluous, promise on behalf of his
client.

Mr. Justice McEwan also commented
on the practice of having the client sign the
undertaking in the Notice of Trial. He noted
that it would be absurd for a party who is
represented by counsel to sign the form:

The form correctly denotes that one
either appears in person or by solicitor
of record. The notion that one’s status
changes from represented to unrepre-
sented at a whim has never been an
accepted part of our practice; formal
notices are required to effect such
changes. If an otherwise represented
party signed this form, he is essen-
tially vouching for his solicitor’s view
as to a reasonable time for the hear-
ing, so that for the purpose of setting
the matter for trial, he can be said to
represent his representative. This is of
course, absurd.

Note that the current form of Trial Cer-
tificate (Form 37) does not contain an un-
dertaking but the Notice of Trial (Form 35)
does contain the undertaking. <



Stay tuned for more than 70 tips
to prevent missed limitations and

deadlines

EVERY WEEK FOUR more lawyers miss a
limitation period or deadline.

While not all reports result in actual
claims, every lawyer who has missed a
deadline knows how costly these mistakes
can be. If you miss a deadline, expect to fork
out your insurance deductible — $5,000 or
$10,000 — depending on the extent of the
damages. And instead of filling your work-
day with billable hours, you'll be spending
a significant amount of time working with
the Lawyers Insurance Fund (LIF) to man-
age your claim. Even if the situation is suc-
cessfully repaired, you could still be on the
hook for the deductible to compensate
your client for the legal fees paid to new
counsel.

These largely preventable mistakes are
amounting to a predictable one-quarter of
all claims and potential claims to the Law-
yers Insurance Fund. It’s a trend that LIF is
committed to changing with the release of
a new guide, Beat the Clock: Timely lessons
from 1,600 lawyers, featuring more than
70 tips to prevent missed limitations and
deadlines.

“Year after year we have seen
the same number of claim
reports rolling in from
missed limitations and
deadlines,” said Su Forbes,

QC, Director of the Lawyers
Insurance Fund. “Thanks to

a new database introduced in
2000 we can now see precisely
why lawyers are missing dead-
lines, and we know that it's for
many of the same reasons.”

The database, designed to cap-
ture and categorize insurance claims,
allowed LIF to identify the four main
causes of missed deadlines: oversights;
legal issue failures; engagement manage-
ment failures; and communication failures.
Each of these causes is examined in depth
in Beat the Clock.

The special publication, to be delivered
with the next issue of Benchers’ Bulletin,

will feature:

* a detailed analysis of what causes
missed limitations and deadlines;
examples of “what went wrong” from
actual claim reports to LIF;
more than 70 tips from the practis-
ing lawyers at LIF to help you prevent
missed deadlines;
comments and advice from lawyers
who have reported missed deadlines;
and
a handy reference chart that lists the
most common limitations and dead-
lines.

“Part of our role at LIF is helping law-
yers develop best practices,” said Su. “This
is the first guide of its kind in Canada and
we are very excited to be able to provide it
to BC lawyers.”

The guide will also be posted to the
Insurance section of the Law Society web-
site.

Services for members

Practice and ethics advisors

Practice management advice — Contact
David J. (Dave) Bilinsky, Practice Manage-
ment Advisor, to discuss practice manage-
ment issues, with an emphasis on technology,
strategic planning, finance, productivity and
career satisfaction. Email: daveb@lsbc.org Tel:
604 605-5331 or 1-800-903-5300.

Practice and ethics advice — Contact Barbara
Buchanan, Practice Advisor, to discuss profes-
sional conduct issues in practice, including
questions on undertakings, confidentiality
and privilege, conflicts, courtroom and tribu-
nal conduct and responsibility, withdrawal,
solicitors’ liens, client relationships and law-
yer- lawyer relationships. Tel: 604 697-5816
or 1-800-903-5300 Email: advisor@lsbc.org.

Ethics advice — Contact Jack Olsen, staff law-
yer for the Ethics Committee to discuss ethi-
cal issues, interpretation of the Professional
Conduct Handbook or matters for referral to
the Committee. Tel: 604 443-5711 or 1-800-
903-5300 Email: jolsen@lsbc.org.

All communications with Law Society practice
and ethics advisors are strictly confidential,
except in cases of trust fund shortages.

L 4

Interlock Member Assistance Program —
Confidential counselling and referral services
by professional counsellors on a wide range of
personal, family and work-related concerns.
Services are funded by, but completely inde-
pendent of, the Law Society and provided at
no cost to individual BC lawyers and articled
students and their immediate families: Tel:
604 431-8200 or 1-800-663-9099.

L 2

Lawyers Assistance Program (LAP) — Con-
fidential peer support, counselling, referrals
and interventions for lawyers, their families,
support staff and articled students suffer-
ing from alcohol or chemical dependencies,
stress, depression or other personal problems.
Based on the concept of “lawyers helping
lawyers,” LAP’s services are funded by, but
completely independent of, the Law Society
and provided at no cost to individual lawyers:
Tel: 604 685-2171 or 1-888-685-2171.

L 2

Equity Ombudsperson — Confidential as-
sistance with the resolution of harassment
and discrimination concerns of lawyers,
articled students, articling applicants and
staff in law firms or other legal workplaces.
Contact Equity Ombudsperson, Anne Bhanu
Chopra: Tel: 604 687-2344 Email: achopral@
novuscom.net.
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Special Compensation Fund claims

THE SPECIAL COMPENSATION Fund, funded by all practising lawyers in
BC, provides compensation (on claims prior to May 1, 2004) to people
who suffer loss through the misappropriation or wrongful conversion of
money or property by a lawyer acting in that capacity.

After May 1, 2004 compensation is provided by trust protection coverage
under Part B of the Compulsory Professional Liability Insurance Policy.

DALE BRUCE HARDER
Kelowna, BC
Called to the Bar: June 29, 1972

Consented to appointment of Custodian and undertook to cease prac-
tice: November 16, 2001

Ceased membership: January 1, 2003
Disbarred: December 7, 2006

Admitted one or more of: professional misconduct, conduct unbecom-
ing a member of the Law Society, contraventions of the Legal Profession
Act or rules made under it, and incompetently carrying out duties un-
dertaken as a member of the Law Society. A hearing panel accepted Mr.
Harder’s admissions and found him guilty of 10 counts of professional
misconduct, confirmed in a hearing report issued November 10, 2005
(2005 LSBC 48). Mr. Harder was disbarred on December 7, 2006 (2006
LSBC 48): see page 30 for the digest of the disbarment decision.

SPECIALCOMPENSATION FUND COMMITTEE DECISIONS INVOLVING CLAIMS
20010130, 20010133, 20010154, 20010155, 20010175 AND 20010180

All decisions dated: April 5, 2005

Reports issued: May 30, 2006 for claim 20010130, all others issued June
21,2006

Prior and related Discipline Committee proceeding (2005 LSBC 48)

On March 26, 2003 a citation was issued against Mr. Harder, alleging 10
counts of misconduct, including: failure to serve his clients competently;
failure to hold and remit Social Service Tax and Goods and Services Tax;
breach of various Law Society trust accounting rules; failure to pay annual
fees when due and practising law while uninsured; and misappropriation
of funds received in his capacity as a lawyer.

Mr. Harder acknowledged that a trust shortage of between $42,396.11
and $56,626.21 existed when he consented to the appointment of a cus-
todian for his practice.

After hearing testimony from medical experts and witnesses on the is-
sue of whether the combined effect of his state of mental health and life
circumstances prevented him forming the requisite intention, the hearing
panel concluded that Mr. Harder had misappropriated clients’ trust funds.
The panel also found Mr. Harder guilty of professional misconduct in re-
spect of all the allegations in the citation.

SPECIAL COMPENSATION FUND CLAIMS 20010130, 20010133, 20010154,
20010155, 20010175 AND 20010180 (ALL SIX CLAIMS)

THE FACTS

Claim 20070130: B paid $500 to P, an employee in Mr. Harder’s office, as
a retainer for handling a Workers’ Compensation claim. According to B,
no work was done on the file; the Committee found no evidence to the
contrary. The Committee noted Mr. Harder’s acknowledgement that he
had failed to provide adequate supervision of P’s work.
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Claim 20070133: Mr. Harder received the sum of $10,000 from ] in his
capacity as solicitor for K, in relation to business dealings between J and K.
J claimed that he had instructed Mr. Harder to hold the funds in trust until
provided with J's instructions for disbursement to a third party. However,
Mr. Harder paid J's $10,000 out of trust to K and to himself (on account
of fees owed by K). Mr. Harder claimed that K had “conned” him regard-
ing beneficial entitlement to the funds. Mr. Harder also said that upon
learning that K was not entitled to J's money, he tried to reimburse | by
providing him with four cheques for $2,500. ] stated that the first such
cheque was returned “NSF” by his bank and that he hadn’t even tried to
cash the others.

Claim 20010754: X paid $5,100 to Mr. Harder as a retainer to conduct a lit-
igation matter. While X claimed that a cheque for an additional $550 was
also delivered to Mr. Harder, forensic accounting confirmed only that the
sum of $5,100 was deposited on X's behalf to Mr. Harder’s trust account
and was subsequently paid out of trust to Mr. Harder’s personal account.
The custodian of Mr. Harder’s practice valued the work done on X’s behalf
at $350, and deducted that amount from $5,100. Having determined that
insufficient funds were available in Mr. Harder’s trust account to satisfy all
claims, the custodian made a pro rata trust distribution of $2,815.80 to X,
leaving owing $1,934.20.

Claim 20070155: In April 2003, W mailed two cheques totalling $1,140 to
Mr. Harder, as a retainer for assessment of his Workers’ Compensation file
and conduct of an appeal. Several months later Mr. Harder informed W
that he could no longer represent him. Forensic accounting determined
that while W’s funds were not deposited in trust and no account for le-
gal services was rendered to him, both his cheques were negotiated by
or on Mr. Harder’s behalf. Mr. Harder claimed that he had been unaware
that W’s cheques were to fund his retainer, and had included them with a
group of cheques for deposit to his general account.

Claim 20010175: As a client of some 20 years, M had placed substantial
funds in Mr. Harder's trust over time. The Committee noted Mr. Harder’s
admissions that he had been retained by M on several matters, that he had
failed to render accounts to M with reasonably descriptive statements of
services, and that he had withdrawn M'’s trust funds prior to rendering
or delivering accounts. Forensic accounting disclosed that a great deal of
trust fund activity involved M, and estimated Mr. Harder’s trust liability to
M at $13,230.10. Having determined that insufficient funds were available
in Mr. Harder's trust account to satisfy all claims, the custodian made a
pro rata trust distribution of $7,842.79 to M, leaving owing $5,387.31.

Claim 20070780: Mr. Harder admitted that he had acted for purchasers
of property owned by P, and accordingly that he was bound by the terms
of the Contract of Purchase and Sale to hold the sum of $1,000 in trust
for P as a holdback for repairs. Forensic accounting confirmed that while
P’s funds had been deposited in trust, Mr. Harder’s trust fund balance was
insufficient to repay the trust liability in full. Having determined that in-
sufficient funds were available in Mr. Harder’s trust account to satisfy all
claims, the custodian made a pro rata trust distribution of $592.73 to P,
leaving owing $407.27.

ISSUES
Was the appropriate notice given to Mr. Harder?

All six claims: Under Rule 3-31(4), notice of the claim must be given to
the lawyer “as soon as practicable, and in any event, before the Special
Compensation Fund Committee makes any decision under Rule 3-32.” The
Committee determined that appropriate notice was given to Mr. Harder.

Should the Committee require the claimants to exhaust their civil



remedies?

All six claims: The Committee noted that in determining whether to re-
quire a claimant to pursue a judgment against a lawyer, it may consider
a number of factors, including the likelihood of recovery, clear evidence
of theft and hardship. The Committee exercised its discretion to require
the claimants to assign any rights and causes they may have against Mr.
Harder to the Law Society, in lieu of pursuing judgment.

Were the claims made in time?

Allsix claims: The Committee observed that while the Legal Profession Act
provides for a limitation period of two years for filing claims to the Special
Compensation Fund, the BC Court of Appeal has indicated that the pur-
pose of the limitation period is to protect the Law Society against undue
delay, and that the Society has discretion “within the bounds of reason-
ableness” to decide what degree of formality and strictness should be re-
quired in dealing with claims to the Fund. The Committee then went on to
note that it generally considers the limitation period issue in the context
of the purpose of the Fund, which is to reimburse people adversely af-
fected by acts of dishonesty by Law Society members.

Accordingly, while some of the claims to the Fund were commenced out-
side the two-year limitation period, in all such cases the Committee exer-
cised its discretion to waive any reliance on the limitation period.

Was Mr. Harder a member at all material times?

All six claims: Noting that Mr. Harder was a member of the Law Society
from June 29, 1972 until January 1, 2003, the Committee concluded that
he was a member at all material times.

Did Mr. Harder receive the funds in his capacity as a lawyer?

Claim 20070130: Having determined that P likely received B's funds while
under Mr. Harder’s authority, the Committee concluded that Mr. Harder
received B'’s funds in his capacity as a lawyer.

Claim 20070133: The Committee observed that while ] was not Mr. Hard-
er's client, Mr. Harder admitted that he had received $10,000 from J.
Noting that receiving monies into trust and paying them out of trust are
normal activities conducted in the course of practising law, the Commit-
tee concluded that Mr. Harder had received J's funds in his capacity as a
lawyer.

Claim 20010754: The Committee determined Mr. Harder had received the
sum of $5,100 from X as a retainer for legal services, and accordingly had
received those funds in his capacity as a lawyer.

Claim 20010755: The Committee found W’s funds had been paid to Mr.
Harder for future legal representation. Noting Mr. Harder’s acknowledge-
ment of his responsibility for supervising his staff’s conduct, and finding
such supervision to be part of the normal work of a lawyer, the Commit-
tee concluded he had received W's funds in his capacity as a lawyer.

Claim 20070775: Upon determining that Mr. Harder had received M’s funds
as a retainer for legal services, the Committee concluded Mr. Harder had
received the funds in his capacity as a lawyer.

Claim 20070780: The Committee determined that because P’s funds had
been placed in Mr. Harder’s trust account in the course of a conveyance,
Mr. Harder had received the funds in his capacity as a lawyer, notwith-
standing that P was not his client.

Did Mr. Harder misappropriate and/or wrongfully convert the funds?

Allsix claims: The Committee confirmed that to answer “yes” to this ques-
tion, it must be satisfied that Mr. Harder acted dishonestly or fraudulently
in appropriating or converting the money. The Committee adopted the
BC Court of Appeal’s objective standard of culpability: “conduct which
ordinary, decent people would feel was discreditable as being clearly
at variance with straightforward or honourable dealings.” The Commit-
tee then acknowledged the Court of Appeal’s warning that the lawyer’s

ReGULATORY [

intention becomes relevant only when an explanation is offered to excuse
conduct objectively determined to be dishonest.

The Committee noted that a lawyer is not entitled to withdraw trust
funds in respect of fees unless the work has been done and a bill has been
prepared and delivered. The Committee also observed that on November
10, 2005, a discipline hearing panel ruled Mr. Harder had knowingly mis-
appropriated funds held by him on account of trust obligations.

Claim 20070730: The Committee reviewed the manner in which Mr. Hard-
er had allowed P to deal with B: taking instructions on substantive mat-
ters, providing legal advice, accepting funds, issuing receipts and disburs-
ing retainer funds without ever sending a bill, all over an extended period
and without adequate supervision. Having determined that Mr. Harder
had acted in a manner that ordinary, decent people would find discredit-
able and at variance with honest dealings, the Committee concluded that
Mr. Harder’s conduct constituted misappropriation.

Claim 20070733: On analysis of all the circumstances surrounding Mr.
Harder’s payment of J's trust funds to K and to himself, the Committee
found Mr. Harder’s explanation to be an inadequate answer to conduct
that, on an objective analysis, was dishonest. Noting the importance of
every lawyer’s obligation to ensure that funds placed in a trust account
are paid out properly and on instructions from the party who deposited
the funds in the first place, the Committee concluded that Mr. Harder
misappropriated J's trust funds by paying them to K and to himself.

Claim 20070154: Focusing on Mr. Harder’s admission that he had with-
drawn X's trust funds prior to rendering accounts, the Committee en-
dorsed the November 10, 2005 ruling of the Law Society’s Discipline
Committee that Mr. Harder had knowingly misappropriated funds being
held subject to trust obligations.

Claim 200707155: The Committee noted that, while forensic auditing
could not confirm that W’s funds had been deposited in trust (or at all),
there was evidence that W had mailed two cheques to Mr. Harder’s of-
fice, and that the cheques were negotiated at the bank where Mr. Harder
maintained his principal trust account. Dismissing the explanation for in-
cluding W'’s cheques with others to be deposited in Mr. Harder’s general
account “as lacking the ring of truth,” the Committee stressed that any
legitimate general account deposit of client funds would be prefaced by
the rendering of an account, and no such account was ever produced or
found in this case. Accordingly, the Committee concluded Mr. Harder had
misappropriated W's funds.

Claim 20070775: Noting that a lawyer is not entitled to withdraw trust
funds to pay fees unless the work has been done and a bill rendered, the
Committee endorsed the November 10, 2005 ruling of the Discipline
Committee that Mr. Harder had knowingly misappropriated clients’ trust
funds. Accordingly, the Committee concluded Mr. Harder had misappro-
priated M’s funds.

Claim 20070780: The Committee endorsed the November 10, 2005 rul-
ing of the Discipline Committee that Mr. Harder had knowingly misap-
propriated clients’ trust funds. Accordingly, the Committee concluded Mr.
Harder had misappropriated P’s funds.

Did the claimant(s) suffer a loss?

The Committee confirmed that the claimants incurred losses (net of ap-
plicable pro rata shares of the custodial distribution of available trust
monies) as follows:
Claim 20010730: $500; Claim 20010133: $10,000; Claim 20010154:
$1,934.20; Claim 20010155: $1,140; Claim 20010175 $5,387.31; and Claim
20010180: $407.27

DISPOSITION OF SPECIAL COMPENSATION CLAIMS 20010130, 20010133,
20010154, 20010155, 20010175 AND 20010180

The Committee approved these losses as claims for payment from the
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Special Compensation Fund claims ... continued

Fund, subject to the following conditions:

* each claimant must provide a release of the Law Society of BC, its
members, the Special Compensation Fund and its related entities;

* each claimant must provide an assignment to the Law Society of BC
of all the claimant’s rights and any causes that he or she may have
against Mr. Harder; and

* each claimant must agree to these conditions or the claim will be
returned to the Committee for consideration.

RE: A LAWYER*
*The lawyer is not identified as this claim was denied.

SPECIAL COMPENSATION FUND COMMITTEE DECISION INVOLVING CLAIM
20035068

Decision date: March 1, 2006
Report issued: May 24, 2006
Claimants P&P

Claim of $150,000 denied

In 1995 the lawyer visited the claimants (his relatives) in their home and
asked if they wanted to make an investment with a high interest payment.
On March 22, 1995, P&P gave the lawyer a cheque and a bank draft total-
ing $137,250.

During their interviews through a translator, P&P said the lawyer “lured”
them into reinvesting when he gave them an interest payment of $12,500.
They said they gave this sum back to the lawyer, bringing their total in-
vestment up to $150,000. The Special Compensation Fund Committee
noted that the language barrier made it unclear whether the $12,500 did
pass back and forth between the lawyer and P&P, or whether there was
only discussion of that “interest payment,” with P&P agreeing to reinvest
the money before they ever received it. There was no documentation to
verify that the $12,500 was exchanged between the lawyer and the claim-
ants.

On March 24, 1995 a mortgage was registered in the Land Title Office,
with a Form B having been filed by the lawyer. According to the Form B,
one of the claimants was listed as having an undivided 150,000/500,000
interest. On December 15, 1995 the lawyer registered another mortgage
in the LTO, and the Form B again listed one of the claimants as having
an undivided 150,000/500,000 interest. P&P did not know that either of
these mortgages had been registered, and they stated they only provided
the lawyer with $150,000.

In September 1996 the mortgagors went into bankruptcy. The property
was sold in foreclosure, and the sale proceeds were insufficient to support
the return of any monies to the claimants. P&P said they did not receive
notice of either the foreclosure or the bankruptcy. In fact, P&P said at that
time the lawyer continued to tell them the value of their investment was
going up.

The Committee considered the capacity in which the lawyer received
the funds, noting that P&P did not know themselves whether the lawyer
was working for them as a lawyer or as a mortgage broker. In addition,
pursuant to the borrower’s disclosure statement under the Mortgage
Brokers Act, the lawyer received a finder’s fee of $4,975 and appeared to
have been acting as a mortgage broker. The lawyer’s own statement of
accountsindicated he paid himself that fee, plus an additional finder’s fee
of $10,250. Further, the lawyer did not undertake to perform any services
that could be considered legal in nature in his dealings with P&P.

24 BENCHERS’ BULLETIN « MARCH 2007

After taking into account all of these factors, the Committee found the
lawyer did not receive the funds in his capacity as a barrister and solici-
tor. Therefore, the Committee concluded that while P&P sustained a loss,
that loss was not the result of misappropriation or wrongful conversion by
a member of the Law Society. Accordingly, P&P’s claim was denied.

ARTHUR SKAGEN

Surrey, BC

Called to the Bar: May 18, 1989

Gave undertaking not to practise: September 8, 2003
Custodian appointed: September 11,2003

Ceased membership for non-payment of fees: January 1, 2004

Admitted to the Discipline Committee that his misappropriation of
trust funds and breach of an undertaking constituted professional mis-
conduct, and undertook never to apply to the Law Society for reinstate-
ment: April 6 and 7, 2005 (see Discipline Digest, No. 05/01)

SPECIAL COMPENSATION FUND COMMITTEE DECISION INVOLVING CLAIM
20035002

Decision date: May 10,2006

Report issued: September 11,2006
Claimant: Government Agency (GA)
Payment approved: $117,165.77

FACTS

Mr. Skagen represented Company A in the 2003 sale of Property B to
Mr. C. Mr. C's lawyer provided Mr. Skagen with a trust cheque for the net
sale proceeds, which he deposited in his trust account. Acting on his cli-
ent’s instructions, Mr. Skagen sent a trust cheque for $117,165.77 to GA in
partial payment of the $168,886.58 owing under GA's second mortgage.
GA refused the partial payment and returned the funds by a cheque de-
posited in Mr. Skagen's trust account.

Following discussions with GA counsel regarding the propriety of his pay-
ment of an unsecured bank line of credit in priority over the GA mortgage,
Mr. Skagen provided GA with a trust cheque for the sum of $168,886.58,
with a further cheque drawn on his general account for $964.92 to cover
additional interest. The general account cheque cleared, but the trust
cheque did not. A Law Society audit report showed that after accepting
the trust deposit of $117,165.77 and before issuing his trust cheque for
$168,886.58, Mr. Skagen made six unauthorized payments to third par-
ties from his trust account, totalling $401,35715.

DECISION

The Special Compensation Fund Committee determined that Mr. Skagen’s
trust cheque for $168,886.58 failed to clear because he had misappro-
priated funds from trust. The Committee also determined that GA had
effectively exhausted its civil remedies against Mr. Skagen, and that GA's
claim to the Special Compensation Fund had been brought within time.
The Committee decided that Mr. Skagen had been a member at all mate-
rial times, and that his receipt of trust funds had been in his capacity as
a lawyer.

Finally, the Committee concluded that Mr. Skagen had misappropriated
trust funds by making unauthorized payments to third parties, and that
GA had suffered a loss in the sum of $117,165.77, being the amount that
Mr. Skagen had been instructed to pay to GA out of the sale proceeds
received into trust.



MARTIN WIRICK

Vancouver, BC

Called to the Bar: May 14, 1979

Resigned from membership: May 23, 2002

Custodian appointed: May 24, 2002

Disbarred: December 16, 2002 (see Discipline Case Digest 03/05)

SPECIAL COMPENSATION FUND COMMITTEE DECISION INVOLVING CLAIMS
20020119/131, 20020120/132 AND 20020121/133

Decision date: April 5, 2006

Report issued: August 25, 2006

Claimants: J&K

Payment approved: $127,048 ($100,000 and $27,048 interest)

Mr. Wirick acted for Mr. G, a developer client. Mr. G had business dealings
with J&K and they agreed to advance funds to Mr. G that would be secured
by a mortgage. Mr. Wirick represented Mr. G and J&K in the transaction.

Initially J&K advanced $60,000, which was secured by a property in Van-
couver. That mortgage was released in September 1998. At the request of
Mr. G, J&K agreed to use the initial funds plus an additional $40,000 for
a new mortgage on another Vancouver property. Again, at the request of
Mr. G, that $100,000 mortgage was subsequently released by J&K and
applied against another property belonging to Mr. G. On two further occa-
sions, Mr. G asked J&K to release their mortgage on one property and told
them it would be registered against another property. In both instances
J&K agreed and were led to believe their mortgage had been registered
against a subsequent property. In the last instance, J&K were specifically
told that if they released their mortgage on Property E, it would be re-
placed with a mortgage on Property N. In all the mortgage transactions,
Mr. Wirick acted for both J&K and Mr. G — preparing the various docu-
ments and attending on execution and registration.

As with the previous mortgages, J&K continued to receive interest pay-
ments from Mr. G on their mortgage on Property N. The last payment
they received was in May 2002 — the same month Mr. Wirick resigned
from the practice of law. At that time J&K discovered that, despite their
instructions, Mr. Wirick had not registered a new mortgage against Prop-
erty N in their favour. In fact, Mr. G had sold Property N in February 20071;
J&K were left with no security against Property N for their $100,000 and
with no recourse against Mr. G, because he had made an assignment in
bankruptcy. The Special Compensation Fund Committee found that had
Mr. Wirick followed through on his obligation to register their mortgage
against Property N, J&K would have been able to enforce it and obtain
payment through foreclosure.

The Committee further found that in obtaining from J&K the release of
the Property E mortgage and then, contrary to their instructions, not reg-
istering a replacement mortgage on Property N, Mr. Wirick had knowingly
misappropriated or wrongfully converted their funds. As all of the other
statutory prerequisites for payment were also met, the Committee thus
approved a payment of $127,048 from the Fund to J&K, subject to various
conditions and assignments.

SPECIAL COMPENSATION FUND COMMITTEE DECISIONS INVOLVING
CLAIMS 20020661, 20020660, 20020661, 20020660, 20020597, 20020325,
20020491 AND 20020600

Decision dates: October 12, 2005, December 7, 2005 and February 1,
2006

Reports issued: January 10, 2006 and April 25, 2006
Claimants: Ms. T and B Credit Union

Payment approved, in part, for Ms. T totaling $279,752.27 ($8,224.07
in relation to Property A and $271,528.20 in relation to Property B).

ReGULATORY [

Payment for B Credit Union approved in the principal amount of the out-
standing mortgage loan ($174,594.20) and its line of credit ($73,111.35)
plus interest ($40,082.48 and $11,116.43, respectively)

Property A

Mr. G was a client of Mr. Wirick and sole director of V Construction. In
April 1999, Mr. R, a nominee of Mr. G, entered into a contract to sell Prop-
erty A in Vancouver to Ms. T for $200,000. Ms. T obtained a $150,000
mortgage from B Credit Union, and borrowed the balance of the purchase
price from her mother.

V Construction was to construct a home for Ms. T on Property A for
$120,000. Ten thousand dollars was to be paid by Ms. T, $60,000 by her
parents and $50,000 was to be raised through a second B Credit Union
mortgage, which replaced the first B Credit Union mortgage. B Credit
Union also agreed to establish a line of credit for Ms. T in the amount of
$73,000.

In June 2000, Ms. T sold Property A to Mr. M for $350,000. Mr. M financed
the purchase through a mortgage with C Bank in the amount of $245,000
and a $100,000 loan from his father that was given to Mr. Wirick by
Mr. M.

The sale of Property A was a transaction in which Mr. Wirick acted for Ms.
T, Mr. M and C Bank. Mr. Wirick gave an undertaking to C Bank that its
mortgage would be a first charge on title. But Mr. Wirick did not use the
funds received from Mr. M and C Bank to pay out and discharge the prior
B Credit Union mortgage. Instead, he misappropriated the funds received
from C Bank by paying $170,000 to a company owned by Mr. G and by
transferring the balance of the funds to the credit of other properties.

Ms. T made a claim to the Special Compensation Fund for the mortgage
payments regarding the B Credit Union mortgage on Property A, which
were for the mortgage that was supposed to have been paid out and dis-
charged by Mr. Wirick. As it was not, payments continued to be drawn out
of her B Credit Union line of credit without her knowledge.

As the $100,000 Mr. Wirick received from Mr. M was used for Ms. T’s
purchase and construction of the home on Property A, the Special Com-
pensation Fund Committee decided that Mr. Wirick had misappropriated
$8,224.07 from Ms. T in relation to Property A. The Committee arrived
at that figure by taking the amount Mr. Wirick received from C Bank and
Mr. M minus the amounts of B Credit Union’s mortgage and line of credit,
which had to be paid out. Consequently, the Committee approved the
payment of $8,224.07 to Ms. T in relation to Property A, subject to certain
releases, conditions and assignments.

On December 7, 2006 the Committee decided to amend its October 12,
2005 decision to include a payment to B Credit Union with respect to the
line of credit, plus interest. The amendment occurred because after re-
viewing the payout figure provided by the Law Society, B Credit Union re-
alized the figure did not include an amount for the line of credit granted to
Ms. T. The Committee noted that B Credit Union’s first Statutory Declara-
tion and Application to the Special Compensation Fund inadvertently did
not include the line of credit amount and, therefore, in November 2005
B Credit Union submitted a new Statutory Declaration amending its claim
with respect to Property A. The Committee allowed the original claim and
amended claim of B Credit Union, subject to certain releases, assignments
and conditions.

Property B
In May 2000, Mr. P, a nominee of Mr. G, purchased Property B in Vancou-
ver for $258,000. In June 2000, this contract was assigned to Ms. T.

Ms. T and Mr. G executed an agreement for the construction of a home on
Property B in May 2000. As part of the agreement, Ms. T paid a deposit
of $55,000 to Mr. G for the purchase of the property and construction of
the new home. The total price of the property and completed home was
$410,000.
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Special Compensation Fund claims ... continued

Ms. T obtained a mortgage against Property B from B Credit Union for
$186,300. Mr. Wirick acted for B Credit Union and Ms. T. In her Statutory
Declaration, Ms. T stated that the balance to complete the purchase of
Property B was $62,808.67 and that sum was paid by Mr. Wirick from the
$99,582.75 sale proceeds from Property A ($37,191.33 of which was used
to finance the construction of Property B).

In October 2001, Ms. T sold Property B to Mr. L for $475,000. To finance
his purchase, Mr. L obtained a mortgage from D Bank in the amount of
$356,250.

On December 21, 2001 Mr. J, solicitor for Mr. L, sent a letter to Mr. Wirick
enclosing his trust cheque for the balance due on completion, which was
$454,151.55. The cheque was sent upon Mr. Wirick’s undertaking to dis-
charge B Credit Union’s mortgage. Mr. Wirick did not use the funds to pay
out the prior B Credit Union mortgage, as he had undertaken, and instead
transferred the money to unrelated transactions.

The Special Compensation Fund Committee determined the amount
Mr. Wirick misappropriated from Ms. T in relation to Property B was
$271,528.20.Theamountrepresented the difference between $454,151.55,
the sale proceeds Mr. Wirick received from Mr. J, and the amount Mr.
Wirick should have paid to B Credit Union for its mortgage, which was
$182,623.35 at the time of the completion of sale. Consequently, the
Committee approved the payment of $271,528.20 to Ms. T in relation to
Property B, subject to certain releases, conditions and assignments.

*

In the cases indicated below, Mr. Wirick acted for the vendor, Mr. G, a de-
veloper client, one of Mr. G’s nominees, or one of Mr. G’s companies in
respect of conveyances and mortgages of real property. In each instance,
there were one or more existing mortgages, and in some cases there were
also assignments of rents on the property at the time of the purchases. Mr.
Wirick accepted the funds of the purchaser(s) on his undertaking to pay out
and legally discharge the existing mortgage(s). Mr. Wirick did not fulfil his
undertaking(s).

The Special Compensation Fund Committee found that, while not every
breach of undertaking is dishonest, the circumstances of these claims sug-
gested, not negligence or error by Mr. Wirick, but an intention to deceive. He
breached his undertaking(s) to apply the proceeds of sale to the discharge of
registered mortgage(s) and he instead misappropriated or wrongfully con-
verted the funds.

The Committee decided that it would not require the claimants to exhaust
their civil remedies in these cases by obtaining judgments against Mr. Wirick,
noting that he had made an assignment in bankruptcy claiming liabilities far
in excess of assets, and there was little hope of recovery from him.

Subject to various conditions and assignments, the Special Compensation

Fund Committee has approved the following claims involving situations
such as those described above:

SPECIAL COMPENSATION FUND COMMITTEE DECISION INVOLVING CLAIMS
20020127, 20020180, 20020205 AND 20020329, 20020181, 20020204,
20020279,20020182,20020201,20020284,20020183,20020202,20020282,
20020184, 20020203 AND 20020283

Decision date: February 1, 2006
Report issued: April 12, 2006
Claimants: Credit Union A, D&M, B Bank and Dr. M

Payment for Credit Union A approved: $138,103.64 ($114,778.12 and
$23,325.52 interest), $142,999.66 ($118,318.58 and $24,681.08 inter-
est), $156,690.53 ($129,646.47 and $27,044.06 interest), $157,652.12
($130,442.09 and $27,210.03 interest), $153,687.31 ($127,161.59 and

26 BENCHERS’ BULLETIN « MARCH 2007

$26,525.72 interest)

Payment for D&M approved: $172,019.98 ($140,000.00 and $32,019.98
interest)

The claims of B Bank and Dr. M were denied because the allowed claims
of Credit Union A and D&M put the other claimants in the positions for
which they bargained, and which they ought to have been had Mr. Wirick
fulfilled his undertakings.

SPECIAL COMPENSATION FUND COMMITTEE DECISION INVOLVING CLAIMS
20020025, 20020511, 20020287, 20020043, 20020512, 20020288, 20020113
AND 20020114.

Decision date: October 27, 2004

Report issued: April 26, 2005

Supplementary decision date: February 2, 2005
Report issued: April 26, 2005

Claimants: C&C, E Bank, Credit Union A, Y&C, and D

Payment for Credit Union A approved: $213,073.41 ($186,337.23 and
$26,736.18 interest)

Payment for Mr. C approved: $141,465.75 ($100,000 and $41,465.75
interest)

Payment for D approved $578,260.27 ($500,000 and $78,260.27 inter-
est)

Credit Union A's mortgage was inter alia over the two neighboring proper-
ties at issue in these claims. There was an inter alia mortgage registered in
second position in favour of Mr. C who was not a claimant. As well, D had
an inter alia mortgage registered in third position over these properties
and over a third property (Property X), which was not the subject of any
other Special Compensation Fund claims.

Property X was sold pursuant to a foreclosure action and funds were paid
into court to the credit of D, but the funds were not sufficient to pay out
the inter alia mortgage in its entirety. The Special Compensation Fund
Committee decided to approve payment of D’s claim, subject to the as-
signment to the Law Society of D’s position in the foreclosure action in-
volving Property X, and subject to the written agreement by the trustee
of the bankrupt estate of Y not to oppose the Law Society’s application
for payment of the funds being held to the credit of D in that foreclosure
action.

The Committee decided to approve a payment to Mr. C for principal and
interest outstanding, as well, even though he was not a claimant. The
Committee decided that paying out Mr. C's mortgage, as Mr. Wirick had
undertaken but failed to do, put the other claimants in the position for
which they had bargained. Therefore, the claims of C&C, E Bank and Y&C
were denied, because the allowed claims of Credit Union A and D along
with payment to Mr. C put the other claimants in the positions for which
they bargained, and which they ought to have held had Mr. Wirick fulfilled
his undertakings. <+
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DANIEL GLEN ADDISON

Abbotsford, BC
Called to the Bar: May 14, 1993
Discipline hearing: February 21, 2007

Panel: James Vilvang, QC, Chair, Robert McDiarmid, QC and William Sul-
livan, QC

Report issued: March 2, 2007 (2007 LSBC 12)

Counsel: Jaia Rai for the Law Society and Jerome Ziskrout for Mr. Ad-
dison

FACTS

Mr. Addison represented the defendant in a motor vehicle matter where
there were four independent witnesses to the accident. Two of the wit-
nesses were favourable to the plaintiff and two were favourable to the
defendant. Mr. J was the strongest witness for the defence.

Mr. Addison did not enter the names of his defence witnesses on the List
of Witnesses, but he did provide that information in a November 14, 2005
letter to counsel for the plaintiff, lawyer A. Mr. ] was not included in the
list indicated in that letter. When lawyer A contacted Mr. Addison to in-
quire as to why Mr. ] was not on the List of Witnesses, Mr. Addison indi-
cated that this was an oversight by his office, and Mr. ] was on the List of
Witnesses. Mr. Addison indicated to lawyer A that he wanted Mr. J’s name
added to the list of witnesses.

Lawyer A later learned that Mr. ] had died in the summer of 2004. On No-
vember 29, lawyer A’s co-counsel contacted Mr. Addison to ask if he knew
that Mr. | was dead. Mr. Addison indicated that he had found out about
two weeks before that Mr. | had died.

In the hearing, Mr. Addison admitted that, at the time of his conversations
with lawyer A and her co-counsel, he was aware that Mr. | had died in
the summer of 2004 and he had learned of his death in mid-October. He
further admitted that this conduct constituted professional misconduct.

VERDICT

The hearing panel accepted Mr. Addison’s admission that he misled op-
posing counsel and found Mr. Addison’s conduct constituted professional
misconduct.

ReGULATORY [

PENALTY

The hearing panel accepted the joint submission on penalty by Mr. Addison
and the Law Society. The panel ordered:

1. a 30-day suspension to commence March 10, 2007; and
2. costs in the amount of $6,369.

In their assessment of the penalty, the panel emphasized an earlier deci-
sion (Law Society of BC v. Johnson, August 19, 1992) which noted that:

To lie to a fellow member of the legal profession is a matter of the
utmost severity. The profession that we practise in is based upon
mutual trust and confidence that what our fellow practitioner tells
us can be accepted. It is imperative that lawyers, both in their profes-
sional and personal lives, conduct themselves and their dealings with
honesty and integrity. If that is not done, the profession will fall into
great disrepute and ultimately lose its self-governing capacity.

HOWARD RAYMOND BERGE, QC

Kelowna, BC
Called to the bar: May 12, 1967
Bencher review: October 12, 2006

Benchers: David Zacks, QC, Chair, Gavin Hume, QC, Bruce LeRose,
QC, Barbara Levesque, Thelma O’Grady, Dirk Sigalet, QC and Richard
Stewart

Report issued: January 17, 2007 (indexed as 2007 LSBC 07)

Counsel: Herman Van Ommen for the Law Society and Christopher
Hinkson, QC for Mr. Berge

BACKGROUND

The hearing panel (facts and verdict: 2005 LSBC 28; penalty: 2005 LSBC
53) found that Mr. Berge, after consuming a substantial amount of alco-
hol, drove a car without due care and attention and caused an accident.
The panel also found that following the accident and prior to the arrival
of the police, Mr. Berge used mouthwash to mask the smell of alcohol
on his breath and that he removed an open can of beer from his car to
dispose of it or acted in a manner that made it appear that he intended
to dispose of it. The panel concluded Mr. Berge'’s actions were a conscious
effort to thwart the police, that the combined effect of his actions were
tantamount to dishonest conduct and that his actions constituted con-
duct unbecoming a lawyer.

The panel ordered that Mr. Berge:
1. be reprimanded;
2. be suspended from the practice of law for one month;
3. pay partial costs of the proceedings.

On review, Mr. Berge argued that a finding of conduct unbecoming only
applied to cases of deliberate falsehood or a criminal offence. He also ar-
gued the penalty was too severe.

DECISION

The Benchers agreed with the findings of fact made by the hearing panel.
They also concluded that conduct unbecoming not only includes the ob-
vious examples of criminal conduct and dishonesty, but also “any act of
any member that will seriously compromise the body of the profession in
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the public estimation” (Hands v. Law Society of Upper Canada (1889) 16
O.R. 625). The Benchers upheld the hearing panel’s decision on penalty,
recognizing that a period of suspension is one of the most severe penal-
ties that can be imposed on a lawyer. In upholding the suspension, the
Benchers said it was their intention to send a clear message to the public
that Mr. Berge’s conduct is not to be condoned. The Benchers awarded
costs of the review to the Law Society and costs of a previous hearing to
determine the scope of the review to Mr. Berge.

Mr. Berge has appealed the review decision to the BC Court of Appeal.

STUART CLENDENING

Surrey, BC
Called to the bar: May 17, 1971
Discipline hearing: January 16, 2007

Panel: John J.L. Hunter, QC, Chair, David A. Zacks, QC and Ross D. Tun-
nicliffe

Report issued: February 9, 2007 (indexed as 2007 LSBC 10)

Counsel: Maureen Boyd for the Law Society and Christopher E. Hinkson,
QC for Mr. Clendening

FACTS

In July 2004, Mr. Clendening was retained to represent JM in the sale of
a residential property to JD. A notary public represented the purchaser.
Two mortgages were registered against the property. On July 27,2004 Mr.
Clendening confirmed an undertaking to pay out and discharge the first
mortgage and to advise the notary of the discharge. On July 27, 2004, the
transaction completed and the notary forwarded the sale proceeds to the
respondent.

In October 2004 the notary wrote to Mr. Clendening to remind him of his
obligation to fulfil the undertaking. On November 22, 2004 Mr. Clenden-
ing provided confirmation that the first mortgage had been discharged.
The second mortgage was not discharged, and Mr. Clendening did not re-
spond to several communications from the notary on this matter.

On January 10, 2006 the notary complained to the Law Society about
Mr. Clendening’s breach of the undertaking to pay out and discharge the
second mortgage. On February 22, 2006 Mr. Clendening completed the
discharge of the second mortgage.

VERDICT

The hearing panel accepted Mr. Clendening’s admission that he breached
an undertaking to provide a discharge of mortgage in a timely manner
and failed to respond to communications from a notary public. The hear-
ing panel found that Mr. Clendening’s conduct constituted professional
misconduct.

PENALTY

The hearing panel accepted the joint submission on penalty by Mr. Clen-
dening and the Law Society. The panel ordered Mr. Clendening, by Decem-
ber 31, 2007, to pay:

1. afine of $7,500; and
2. costs in the amount of $2,500.

In assessing the submission, the hearing panel emphasized, once again,
the importance of compliance with undertakings.
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JOHN WILSON DOBBIN

Vancouver, BC

Called to the bar: September 13, 1973

Suspended: June 1,2006

Ceased membership: January 1, 2007

Discipline hearing: April 5, 27, 2006; November 8, 2006

Panel: Joost Blom, QC, Chair, Kathryn A. Berge, QC and Robert D. Pun-
nett

Reports issued: June 29, 2006 (indexed 2006 LSBC 28) and February 1,
2007 (indexed as 2007 LSBC 09)

Counsel: Brian McKinley for the Law Society and Mr. Dobbin on his own
behalf

FACTS

A hearing panel on October 16, 2002 suspended Mr. Dobbin for 10 months
retroactive from May 28, 2002 and set a number of conditions that Mr.
Dobbin had to meet following his reinstatement, including that he con-
tinue to see his psychiatrist and provide update reports to the Practice
Standards Committee every three months for the first three years of prac-
tice. Mr. Dobbin was reinstated to practice on April 7, 2003 under these
conditions. The Practice Standards Committee reminded Mr. Dobbin sev-
eral times that he had not met these conditions.

On May 20, 2005, Mr. Dobbin provided the Law Society with a signed
undertaking to provide monthly action plans commencing June 1, 2005.
The Law Society warned Mr. Dobbin on June 28, 2005 that he had not
provided his monthly action plan for June 1, 2005 and was now in breach
of his undertaking. Mr. Dobbin admitted that he failed to provide monthly
action plans to the Law Society by June 1, July 1, August 1, September 1
and October 1, 2005.

VERDICT

The hearing panel found that Mr. Dobbin failed on five occasions to per-
form his undertaking to provide monthly action plans to the Practice
Standards Committee, and failed to provide update reports on his treat-
ment by a psychiatrist. The panel accepted that Mr. Dobbin’s admission
of professional misconduct was justified and found him guilty of profes-
sional misconduct.

PENALTY

The hearing panel ordered that Mr. Dobbin be suspended for a minimum
of one year and until he satisfies a board of examiners that his ability to
practise law is not affected by a mental disability. The panel also ordered
Mr. Dobbin to pay $6,914 in costs. If he resumes practice, the panel or-
dered he must only do so as an employee or associate and he must un-
dergo a practice review within three months of resuming practice.

CRAWFORD GRANT EDWARDS

North Vancouver, BC

Called to the Bar: May 15, 1972

Suspended: September 16, 2005 pending hearing of citation
Ceased membership: January 1, 2006

Disbarred: January 12, 2007



Discipline hearing: May 9, 10 and 12 and September 20, 2006
Panel: Bruce LeRose, QC, Chair, June Preston and Leon Getz, QC

Reports issued: June 28, 2006 (indexed as 2006 LSBC 27) and January
12,2007 (indexed as 2007 LSBC 04)

Counsel: Brian McKinley and Jaia Rai for the Law Society and Mr. Edwards
on his own behalf

FACTS

In November 2004, Mr. Edwards and |B were introduced to an investment
scheme by P who claimed to be a representative of the Government of
Canada, the Bank of Canada or the Canadian Business Development Bank
(Mr. Edwards and JB were not sure which entity he claimed to be affiliated
with). P told Mr. Edwards and JB that the organization he represented
had set aside $100 million for investment in worthwhile enterprises with
socially beneficial objectives. P said the fund was to be administered by a
private sector entity that would earn significant fees for its work. In order
to qualify for the work, the fund administrator had to have at least $16
million (later reduced to $5.5 million without explanation) deposited in
a specific Bank of Montreal account, P said. He suggested Mr. Edwards
and JB arrange to deposit the necessary money and become the fund
administrator. He also told Mr. Edwards and JB that if they wanted to take
advantage of the opportunity, they had to move quickly and that if they
contacted any government or bank officials they would lose the deal.

Mr. Edwards and JB made only minimal attempts to confirm the validity of
the investment scheme. JB phoned the Bank of Montreal and was told the
account was in P’s name but the account number was normally held by
the Government of Canada or the Bank of Canada. Mr. Edwards contacted
P for information about visas for two Russian businessmen and based on
P’s answers concluded P had a high level security clearance and that the
scheme must be legitimate.

Soon after, JB began soliciting investors in the US with promises of very
high returns in a very short time. Mr. Edwards also told potential inves-
tors their money would be safe if deposited in his trust account because
it would be covered by the Law Society of BC's insurance plan and sug-
gested they contact the Law Society for confirmation.

After receiving several calls from potential investors, a Law Society in-
vestigator met with Mr. Edwards on March 4, 2005. Mr. Edwards assured
him the scheme was completely legitimate but urged the investigator not
to contact the Government of Canada as the investment had to be kept
secret. Three days later, the Lawyers Insurance Fund advised Mr. Crawford
there was no insurance coverage for the investment funds. Over the next
two days, the Law Society met with Mr. Edwards and advised him that the
investment presented several red flags of fraud and that the Professional
Conduct Handbook prohibited lawyers from engaging in any activity that
assists a fraudulent scheme.

Mr. Edwards and JB both deposited substantial amounts of their own
money in the Bank of Montreal account designated by P. Another investor,
KS, also transferred more than $500,000 to Mr. Edwards’ trust account,
which Mr. Edwards then forwarded to the Bank of Montreal account. On
September 9, 2005 the Law Society authorized a citation against Mr. Ed-
wards for his involvement in the investment scheme. He was suspended
on September 16, 2005 until the determination of the citation.

All of the funds in the Bank of Montreal account were withdrawn shortly
after deposit, including $290,000 that was paid to an automobile dealer.

DECISION

The hearing panel found that the investment scheme was “a scam and
fraud” and that Mr. Edwards behaved recklessly and in a manner that was
a marked departure from the standard expected of a competent solicitor.

ReGULATORY [

The panel noted that the respondent ignored warnings given to him by the
Law Society that the investment scheme had all the hallmarks of a scam,
and that Mr. Edwards continued to maintain that the scheme was legiti-
mate based on sources no reasonably competent solicitor would have re-
lied upon in the circumstances. The panel found that Mr. Edwards should
have known that his involvement in the scheme assisted in dishonest con-
duct contrary to Chapter 4, Rule 6 of the Professional Conduct Handbook.
The hearing panel did not find that Mr. Edwards personally engaged in any
fraudulent conduct or was otherwise dishonest.

PENALTY

The hearing panel noted Mr. Edwards had been cited in 1994 for failing
to meet his financial obligations and for failing to report an unsatisfied
judgment. The panel said the facts of that case were “eerily and disturb-
ingly similar” to the present citation. In that case, Mr. Edwards claimed
his financial difficulties arose because of a failed investment worth mil-
lions of dollars involving a high-ranking Iragi official linked with Saddam
Hussein.

The panel noted that past efforts to rehabilitate Mr. Edwards had been
conspicuously unsuccessful and nothing on the record hinted at the possi-
bility that he could be rehabilitated. They concluded that the only appro-
priate penalty for Mr. Edwards was disbarment. The panel further ordered
Mr. Edwards to pay costs in the amount of $35,815.

DANINE LORRAINE GERONAZZO
Victoria, BC

Called to the bar: September 8, 1998
Ceased membership: January 1, 2005
Bencher review: June 26, 2006

Benchers: Gordon Turriff, QC, Chair, Ronald Tindale, Robert Punnett,
Michael Falkins, Thelma O’Grady, David Renwick, QC and Ken Dobell

Report issued: December 13, 2006 (indexed as 2006 LSBC 50)

Counsel: Gerald Cuttler for the Law Society and Ms. Geronazzo on her
own behalf

BACKGROUND

In the decision of the hearing panel (facts and verdict: 2004 LSBC 26,
penalty 2005 LSBC 12), Danine Lorraine Geronazzo was found guilty of
professional misconduct for attempting to mislead her employers and the
Law Society about work she had performed on various client files.

The hearing panel ordered that Ms. Geronazzo be suspended until she
had entered into a practice supervision agreement for a period of two
years and had certified that, for the two-year period of the supervision,
she would practise only as an employee, associate or partner with two or
more members of the Law Society who were not related to her. The hear-
ing panel also ordered that she pay $29,283 in costs.

On review, the Law Society argued the hearing panel erred in the deci-
sion on penalty by not considering whether Ms. Geronazzo was suitable
to practise law and whether she should be disbarred. The Law Society also
argued that a practice supervision agreement was inappropriate because
Ms. Geronazzo had been working under the supervision of established and
respected law firms at the time of her offences. In addition, the Society
contended the penalty decision fettered the discretion of the Credentials
Committee because it would allow Ms. Geronazzo, who had voluntarily
given up her membership in the Law Society, to return to practice once
she had satisfied the conditions imposed, without having to prove her
character and fitness on reinstatement.
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DECISION

The Benchers accepted that there are degrees of misleading conduct and
that while Ms. Geronazzo’s actions were serious, they were of a lesser
degree. They also agreed that Ms. Geronazzo should not be practising at
present, but that the Law Society failed to establish that she would not at
some future time be able to return to practice. Consequently, the Bench-
ers concluded that disbarment was not appropriate in this instance. They
also found that a practice supervision agreement would provide a safe-
guard for the public.

However, the Benchers concluded that the hearing panel’s penalty of a
suspension until a practice supervision agreement was in place was not an
effective punishment for the proved misconduct because Ms. Geronazzo
could have satisfied the condition immediately and avoided punishment
altogether. Accordingly, the Benchers ordered a six-month suspension ef-
fective immediately. The Benchers also concluded that the conditions im-
posed by the hearing panel would not fetter the Credentials Committee’s
discretion because Ms. Geronazzo would have to prove her fitness on a
reinstatement application, if she made one.

Accordingly, the Benchers ordered:
1. asix-month suspension;

2. that if Ms. Geronazzo was reinstated, she would, before returning to
the practice of law, have to:

a) enter into a Practice Supervision Agreement for a period of two
years from her return;

b) certify that she would engage in the practice of law only as an
employee, associate or partner with two or more members of the
Law Society who were not related to her by blood or marriage;
and

3. that there would be no costs of the review.

DALE BRUCE HARDER

Kelowna, BC

Called to the bar: June 29, 1972

Undertook not to practise law: November 16, 2001
Ceased membership: January 1, 2003

Disbarred: December 7, 2006

Discipline hearing: August 2 to 5, 2005 and July 13,2006

Panel: Ralston S. Alexander, QC, Chair, G. Ronald Toews, QC and Ross
Tunnicliffe

Reports issued: November 10 2005 (indexed as 2005 LSBC 48) and De-
cember 7, 2006 (indexed as 2006 LSBC 48)

Counsel: Maureen E. Baird and Jude Samson for the Law Society and
Christopher E. Hinkson, QC, S.L. Kovacs and Una Radoja (articled stu-
dent) for Mr. Harder

FACTS

Following client complaints and deficiencies in Mr. Harder’s 2000 Accoun-
tant’s Report (Form 47), the Law Society ordered an audit of his practice
pursuant to Law Society Rule 3-79. The audit commenced in April 2001.
In July 2001 he failed to pay the second instalment of his insurance fees
and practised without insurance until September 25 when he made the
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payment. In November the Law Society ordered a practice review and Mr.
Harder agreed to provide an undertaking not to practise law until the au-
dit was completed. He also consented to the appointment of a custodian.
On December 21, 2001 Mr. Harder filed for bankruptcy.

In October 2002, shortly before the audit completed, Mr. Harder provided
the Law Society with another undertaking not to practise law. Two months
later, he was discharged from bankruptcy. Mr. Harder ceased membership
on January 1, 2003 for non-payment of fees.

As a result of the complaints and the audit, the Law Society cited Mr.
Harder for:

1. failing to service his clients properly;

2. failing to hold and remit PST;

3. failing to hold and remit GST;

4. breaching Law Society accounting rules;
5

. failing to provided a reasonably descriptive statement of services in
his accounts contrary to s. 69 of the Legal Profession Act;

6. failing to adequately supervise an employee contrary to Chapter 12
of the Professional Conduct Handbook;

7. misappropriating client funds;

8. withdrawing trust funds without preparing accounts contrary to Rule
3-57(2);

9. failing to file a Form 47 for the period ending January 31, 2001 con-
trary Rule 3-72; and

10. practising without insurance from July to September 2001 contrary
to s. 30(7) of the Legal Profession Act.

Mr. Harder admitted all counts except count 7 and that his conduct in
respect of those counts constituted professional misconduct.

On count 7, Mr. Harder argued that his health problems at the time, in-
cluding diabetes and depression, were so severe that his mental functions
were grossly impaired such that he was not aware of his financial dealings.
He further argued that, because of his mental state, the shortages in his
trust account could not be characterized as misappropriation.

Other evidence, however, demonstrated that Mr. Harder was at all times,
even while suffering from his mental health problems, preoccupied with
the balance of his trust account, that he delayed paying employee wages
to avoid overdrawing the account and that he transferred money into his
trust account to ensure cheques would clear.

VERDICT

The hearing panel concluded that Mr. Harder was aware that he was using
client funds to meet personal and practice financial obligations and that
his conduct amounted to misappropriation. The panel also accepted Mr.
Harders’ admissions on the remaining counts and found that they also
constituted professional misconduct.

PENALTY

The hearing panel ruled that Mr. Harder be disbarred. This was necessary,
the panel said, to protect the public and to deter other lawyers who might
think that deteriorating health is a defence to misappropriation.

The panel also said Mr. Harder’s impecuniosity was not a valid reason to
waive costs and ordered that he pay $149,053.

For a summary of the Special Compensation Fund claims arising from Mr.
Harder’s practice, see page 22.



LEONARD THOMAS DENOVAN HILL

Delta, BC

Called to the bar: July 13, 1982

Discipline hearing: December 19, 2006

Panel: Gordon Turriff, QC, Chair, Carol Hickman and Leon Getz, QC
Report issued: January 10, 2007 (indexed as 2007 LSBC 02)

Counsel: James Doyle for the Law Society and Christopher Hinkson, QC
for Mr. Hill

FACTS

While acting for two borrowers in a mortgage refinancing transaction, Mr.
Hill undertook to pay the outstanding taxes from mortgage proceeds in
full upon receipt of the mortgage proceeds.

Mr. Hill received the mortgage proceeds in full on August 23, 2004, but
failed to pay out the outstanding taxes. In December 2004 lawyer S, who
was acting for the lender, wrote to Mr. Hill to inquire about the outstand-
ing taxes and request immediate payment. Mr. Hill requested a one-
month extension, which the lender agreed to grant with a final deadline of
February 18, 2005. Lawyer S wrote to the Law Society on March 3, 2005
noting that payment of the outstanding taxes still had not been received.

In letters to the Law Society, Mr. Hill said that, at the time of the transac-
tion, he was under the impression the taxes had already been paid and he
did not realize this was incorrect until he received a letter from lawyer S.
He said his client was refinancing the property and that the taxes would
be paid as part of that transaction. In May 2005, Mr. Hill advised the Law
Society that his client had paid the taxes and provided a copy of the re-
ceipt.

ADMISSION AND PENALTY

Mr. Hill admitted that he breached an undertaking to pay the outstanding
taxes from the mortgage proceeds in full, and that this breach constituted
professional misconduct. Pursuant to Law Society Rule 4-22, the hearing
panel accepted Mr. Hill's admission and proposed penalty. The panel or-
dered Mr. Hill, within six months of December 19, 2006, to:

1. pay a fine of $2,500; and
2. pay costs in the amount of $1,000

The hearing panel noted that lawyers who give undertakings must ensure
they know what will be required to discharge the undertakings, including
when they must do so, and that they will personally be able to do so. They
further noted that lawyers can neither decide when they will discharge
undertakings that are linked to a particular event or stated time nor put
themselves in the position of hoping that someone else will do what they
have undertaken to do themselves.

JEFFREY FRANCIS MURRAY

Kelowna, BC

Called to the bar: June 16, 1992 (New Brunswick) and September 2,
1994 (BC)

Discipline hearing: November 16, 2006

Panel: Leon Getz, QC, Chair, William Sullivan, QC and Gerald Kambeitz,
QC
Report issued: December 6, 2006 (indexed as 2006 LSBC 47)

Counsel: Maureen Boyd for the Law Society and James P. Taylor, QC for
Mr. Murray

ReGULATORY [

FACTS

Between the summer of 2003 and February 2004, Mr. Murray represent-
ed AM on several legal matters. In February 2004, AM paid Mr. Murray
$2,000 in cash in respect of the legal matters. Mr. Murray used the funds
for his personal use without first: depositing them in trust as required by
Law Society Rule 3-51(1); providing a statement of account as required
by Rule 3-57(1) and section 69(1) of the Legal Profession Act; recording
the receipt of funds under Rule 3-59; recording the transactions related
to the funds in his trust account as required by Rule 3-63; and accounting
in writing to his client for the funds as required by Rule 3-48. Further, Mr.
Murray did not remit GST or PST in connection with the funds in a timely
manner.

AM filed a complaint with the Law Society in June 2005. At the time of re-
ceipt of the funds, Mr. Murray had provided legal services to AM of a value
of at least $2,000. On March 2, 2006 he rendered a statement of account
to AM, which included further legal services to July 9, 2004 and a balance
outstanding of $3,932.36. He also deposited $2,000 of his own funds to
AM’s credit in trust, applied that $2,000 to the statement of account and
remitted the outstanding taxes. Mr. Murray subsequently wrote off the
outstanding balance.

ADMISSION AND PENALTY

Mr. Murray admitted that his conduct in dealing with the funds in breach
of the Legal Profession Act and the Law Society Rules amounted to pro-
fessional misconduct. The panel accepted Mr. Murray’s admission and his
proposed penalty and ordered that he:

1. be reprimanded;
2. pay a fine of $1,500; and
3. pay costs of $2,000.%¢
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