Affidavit No. 1 of Timothy E. McGee, QC
Made on January 15,2015

- No. S-149837
VANCOUVER REGISTRY

IN THE SUPREME COURT OF BRITISH COLUMBIA

BETWEEN
TRINITY WESTERN UNIVERSITY and
BRAYDEN VOLKENANT
PETITIONERS
AND
THE LAW SOCIETY OF BRITISH COLUMBIA
RESPONDENT

AFFIDAVIT

I, Timothy E. McGee, QC, Barrister and Solicitor, in the City of Vancouver,
Province of British Columbia, MAKE OATH AND SAY THAT:

1. I am the Chief Executive Officer of the Law Society of British Columbia (the
“Law Society™), and as such have personal knowledge of the facts and matters set
out in this Affidavit, save and except where such facts are stated to be based on

information and belief, and where so stated I verily believe the same to be true.

2. I have read the Petition herein and I am aware that the Petitioner is challenging
the resolution of the Law Society made on October 31, 2014 declaring that the
proposed school of law at Trinity Western University (“TWU”) is not an
approved faculty of law for the purposes of the Law Society’s admission program
(the “Resolution™). '



10.

11.

T have reviewed the records of the Law Society and attach to this my affidavit

those records related to the procedural background to the Resolution.

On June 2012, TWU submitted a proposal for the establishment of a new law
school program to the Canadian Common Law Program Approval Committee (the
“Approval Committee"’) of the Federation of Law Societies of Canada (“FLSC”).
The Council of the FLSC established a Special Advisory Committee (the

“Advisory Committee”).

Now produced and shown to me and marked as Exhibit “A” to this my affidavit
is a true copy of a Memorandum dated April 18, 2013 from the FLSC regarding
the establishment of the Advisory Committee and its mandate.

Now produced and shown to me and marked as Exhibit “B” to this my affidavit
is a true copy of the Minutes of the September 27, 2013 meeting of the Benchers
of the Law Society (the “Benchers™).

Now produced and shown to me and marked as Exhibit “C” to this my affidavit

is a true copy of a repdrt dated December 2013 by the Advisory Committee.

Now produced and shown to me and marked as Exhibits “D*” and “E”,
respectively, to this my affidavit are true copies of a report dated December 2013
by the Approval Committee and related FLSC news release dated December 16,
2013. |

Now produced and shown to me and marked as Exhibit “F* to this my affidavit
is a true copy of a media release dated December 18, 2013 regarding the decision
of Advanced Education Minister Amrik Virk granting consent to TWU’s

proposed new law school program.

Now produced and shown to me and marked as Exhibit “G” to this my affidavit

is a true copy of the Minutes of the January 24, 2014 Benchers meeting.

Now produced and shown to me and marked as Exhibit “H” to this my affidavit

is a true copy of the Minutes of the February 28, 2014 Benchers meeting.
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12.

13.

14,

15.

16.

17.

18.

19.

On or about March 3, 2014, the Law Society made available on its website over
300 submissions received regarding the proposed new law school program at
TWU.

Now produced and shown to me and marked as Exhibits “I” and “J”,

respectively, to this my affidavit are true copies of the Minutes of the
April 11, 2014 Benchers webcast meeting and related transcript.

Now produced and shown to me and marked as Exhibit “K?* to this my affidavit
is a true copy of the Notice of Special General Meeting scheduled for
June 10, 2014.

Now produced and shown to me and marked as Exhibit “L” to this my affidavit
is a frue copy of the transcript of the Special General Meeting held on

June 10, 2014. Voting was held by paper ballot. The following resolution passed
by a 3210-968 vote:

‘The Benchers are directed to declare, pursuant to Law Society
Rule 2-27(4.1), that Trinity Western University is not an approved faculty

of law.

Now produced and shown to me and marked as Exhibit “M?” to this my affidavit
is a true copy of the Minutes of the July 11, 2014 Benchers meeting,

Now produced and shown to me and marked as Exhibits “N” and “0”,
respectively, to this my affidavit are true copies of the Minutes of the September

26, 2014 Benchers meeting and related transcript.

Now produced and shown to me and marked as Exhibit “P” to this my affidavit
is a true copy of a Notice of Referendum mailed to all members of the Law

Society with ballots on or about October 3, 2014, returnable by October 29, 2014.

Now produced and shown to me and marked as Exhibit “Q” to this my affidavit
is a true copy of an email which I am advised by Deborah Armour, Chief Legal



20.

21.

22,

23.

24.

Officer of the Law Society that she received from Earl Phillips on or about
October 2, 2014. ‘

On October 30, 2014, Law Society staff counted the Referendum ballots. The
vote was 5,951 (74%) in favour of the Referendum question and 2,088 (26%)
against, out of 8,039 valid ballots. The results were posted on the Law Society

website.

Now produced and shown to me and marked as Exhibit “R” to this my affidavit
is a true copy of the Minutes of the October 31, 2014 Benchers meeting.

Now produced and shown to me and marked as Exhibit “S” to this my affidavit
is a true copy of a media release dated December 11, 2014 regarding the
revocation of consent to the proposed new law school program at TWU by
Advanced Education Minister Amrik Virk.

The Law Society is committed to the principles of equity and diversity and
believes the public is best served by a more inclusive and representative
profession. The Law Society believes that everyone in the legal community shares

responsibility for promoting equality and diversity in the profession.

The Law Society has been promoting the principles of equity and diversity in the
legal profession over the past number of years, through reports such as Towards a
More Representative Legal Profession: Better practices, better workplaces, better
results, a copy of which is attached and marked as Exhibit “T” to my affidavit,

as well as through the instifution of programs such as Justicia (a voluntary
program, facilitated by the Law Society and undertaken by law firms, to identify
and implement best practices to retain and advance women lawyers in private
practice) and the Aboriginal Lawyers Mentoring Program which is intended to
enhance the retention and advancement of Aboriginal lawyers in the legal

profession.



25.  Through the Equity and Diversity Advisory Committee, the Law Society

continuously monitors developments on issues affecting equity and diversity in

LM

the legal profession and the justice system.

SWORN BEFORE ME at the
City of Vancouver, -
Province of British Columbia

Timothy E. McGee,

ssioner for taking Affidavits
. within British Columbia
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MEMORANDUM This is Exhibit:‘ Q “referred to in the
affidavit of'ﬁmaﬁ?vv)lﬁﬂ“fﬁf;ﬂl

‘ _ sworn before me at Ancoives
FROM : Federation Executive this.\2...day of . J2OUA ... 20.{9
TO: Council of the Federation f— -

Law society CEOs (for information) i AComnfissioner for taking Affidavits

for British Columbia

DATE : April 18, 2013

SUBJECT : Establishment of the Special Advisory Committee on Trinity Western
University's Proposed School of Law

ACTION REQUIRED: FOR DECISION |

DRAFT MOTION:

WHEREAS the Federation of Law Societies of Canada and its member law
societies have established a national requirement that reflects their collective
view of what is required in the public interest to ensure that new members of the
profession are competent to practise and understand their ethical obligations;

WHEREAS the natioRial requirement sets out the competencies that all graduates
must meet for admission to any of the common law society admission programs;

WHEREAS the Canadian Common Law Program Approval Committee (the
“Approval Committee”) has been established to determine whether graduates of
existing and proposed common law programs will meet the national requirement;

WHEREAS Trinity Western University ("TWU") has proposed to establish a new
law school program and has applied to the Approval Committee for a
determination as to whether its proposed program would meet the national
requirement;

WHEREAS certain issues have been raised regarding TWU's application that are
outside of the mandate of the Approval Committee;

WHEREAS at its-meeting on March 22, 2013, the Council of the Federation
approved in principle the establishment of a special committee to address these
additional issues;



RESOLVED THAT: the Special Advisory Committee on Trinity Western
University’s Proposed School of Law (the “Special Advisory Committee”) be
established with the mandate set out in the Terms of Reference attached as
Appendix “A” to this memorandum;

RESOLVED THAT: the following individuals be appointed as members of the
Special Advisory Committee:

(a) John Hunter, Q.C., Chair;

{b) Mona Duckett, Q.C.;

(c) Derry Millar;

(d) Batonniere Madeleine Lemieux, Ad. E.; and
(e) Sheila Greene, Q.C.

AND RESOLVED THAT: the timing of the release of the report of the Special
Advisory Commit’tee be coordinated with that of the Approval Committee.

INTRODUCTION

1. The Council is requested to approve the establishment of the Special Advisory
Committee on Trinity Western University’s Proposed School of Law (the “Special
Advisory Commitiee”).

BACKGROUND

2. Canada's law societie[s have approved a national requirement that reflects their
collective view of what is required in the public interest to ensure that new members of
the legal profession are competent to practise and understand their ethical obligations.
The national requirement sets out the competencies that all graduates will have to meet
as of 2015 to enter law society admission programs in any of the common law
jurisdictions. The Approval Committee has been given a specific mandate by the law
societies to determine whether graduates of existing and proposed common law
programs will meet the national requirement.

3. Trinity Western University (“TWU”) is proposing to open a new law school and
has applied to the Approval Committee for a determination of whether its proposed
program would meet the national requirement. The application is under consideration by
the Approval Committee.

4, The TWU proposal raises issues that fall outside of the limited mandate of the
Approval Committee, notably those related to the Community Covenant Agreement that
all students, faculty and staff at TWU are required to undertake to abide by.

5. At its meeting in Quebec City on March 22, 2013, the Council of the Federation

approved in principle the establishment of a special committee to consider these
additional issues.
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PROPOSED MANDATE

6. As set out in the Terms of Reference attached as Appendix “A” o this
memorandum, the mandate of the Special Advisory Committee will be to consider
whether there are additional considerations that should be taken into account in
determining whether future graduates of TWU's proposed school of law should be
eligible to enroll in the admission program of any of Canada’s law societies, given the
requirement that all studenis and faculty of TWU must agree to abide by TWU’s
Community Covenant Agreement as a condition of admission and employment,
respectively. :

7. . Inthe exercise of its mandate, the Special Advisory Committee will be asked to
consider all of the representations received by the Federation to date including any
responses io those representations by TWU, applicable law, including the Canadian
Charter of Rights and Freedoms, human rights legislation, and the Supreme Court of
Canada decision in Trinity Western University v. British Columbia College of Teachers
{2001 SCC 31), and any other information that the Special Advisory Committee
determines is relevant.

8. In light of the representations made to the Federation to date, the responses to
those representations by TWU, and the substantial public record of views about those
issues, the Special Advisory Committee will not be asked to undertake any formal public
consultation.

9. The individuals who are recommended as members of the Special Advisory
Committee have agreed to serve in that capacity if asked. '

10. Given the complementary roles of the Special Advisory Committee and the
Approval Committee, it is recommended that the timing of the release of their reports be
coordinated.

RECOMMENDATION
1. Itis recommended that the motion set forth on page 1 of this memorandum be
adopted.
(FN
Federation of Low Societies .{*#*****2 Fédsrarion des ordres professionnels
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Appendix “A”
SPECIAL ADVISORY COMMITTEE ON
TRINITY WESTERN UNIVERSITY’S PROPOSED SCHOOL OF LAW

Terms of Reference

ESTABLISHMENT OF A SPECIAL ADVISORY COMMITTEE

The Federation of Law Societies of Canada (the “Federation”) establishes the Special Advisory
Commitiee on Trinity Western University's Proposed School of Law (the “Special Advisory
Committee”) to consider certain matters relating to the proposed common law program at Trinity
Western University (“TWU").

BACKGROUND

Canada's law societies are charged with regulating the legal profession in the public interest. in
doing so, they have approved a national requirement that reflects their collective view as to what
is required in the public interest to ensure that new members of the profession are competent to
practise and understand their ethical obligations. The national requirement sets out the
competencies that ail graduates of common law programs in Canada must meet in order to
enter law soclety admission programs. The Federation’s Canadian Common Law Program
Approval Committee (the “Approval Committee”) has been mandated by the law societies to
determine whether graduates of existing and proposed common law programs will meet the
national requirement.

TWU proposes to establish a new school of law. The decision to approve the establishment of
a law school at TWU rests with the government of British Columbia.

TWU has applied to the Approval Committee for a determination as to whether its proposed law
program meets the national requirement. However, certain issues have been raised regarding
the proposal that are outside of the mandate of the Approval Committee. The Special Advisory
Committee is established to consider those issues. In light of the representations made fo the
Federation to date, the responses to those representations by TWU, and the substantial public
record of views about those issues, no formal public consultation is contemplated.

MANDATE

1. The specific mandate of the Special Advisory Commiitee is to provide advice to the
Council of the Federation on the following question:



What ‘additional considerations, if any, should be taken into account in determining
whether future graduates of TWU’s proposed school of law should be eligible to enroli in
the admission program of any of Canada’s law societies, given the requirement that all
students and faculty of TWU must agree to abide by TWU’s Community Covenant
Agreement as a condition of admission and employment, respectively?

2. In its consideration of the question, the Special Advisory Committee shall take into
‘account:

(a) all representations received by the Federation to date including any responses to
those representations by TWU;

(b) applicable law, including the Canadian Charter of Rights and Freedoms, human
rights legislation, and the Supreme Court of Canada decision in Trinity Western
University v. British Columbia College of Teachers (2001 SCC 31); and '

{c) any other information that the Special Advisory Committee determines is relevant
to the question.
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this1S....day of ﬂﬂdﬂ?ﬂ/} 20422

Benchers .
missioner for taking Affidavits
Date: Friday, September 27, 2013 for British Columbia
Present: Art Vertlieb, QC, President ° Ben Meisner
Jan Lindsay, QC 1% Vice-President Maria Morellato, QC
(by telephone) " David Mossop, QC
Ken Walker, QC 2™ Vice-President Thelma O’Grady
Haydn Acheson Lee Ongman
Rita Andreone, QC Vincent Orchard, QC
-Satwinder Bains Greg Petrisor
Kathryn Berge, QC ' Claude Richmond
David Crossin, QC Phil Riddell
Lynal Doerksen Herman Van Ommen, QC
Leon Getz, QC ' Tony Wilson
Miriam Krestvo, QC Barry Zacharias
Peter Lloyd, FCA '
Bill Maclagan
Excused: David Crossin, QC
Thomas Fellhauer
Stacy Kuiack
Nancy Merrill
David Renwick, QC
Richard Stewart, QC
Staff Present:  Tim McGee Jeffrey Hoskins, QC
' Deborah Armour ' Michael Lucas
Felicia Ciolfitto Biil McIntosh
Lance Cook , Jeanette McPhee
Robyn Crisanti Doug Munro
Su Forbes, QC ' Amy Tang
Ben Hadaway , Alan Treleaven

Andrea Hilland
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Minutes of Septemb:er 27, 2013 Bencher Meeting _ Approved November 7, 2013

Guests:

Mark Benton, QC, Executive Director, Legal Services Society

Karima Budhwani, Program Director, Law Foundation of BC

The Honourable Thomas Crabtree, Chief Judge of the Provincial Court of BC
Dean Crawford, President, Canadian Bar Association, BC Branch

Ron Friesen, CEO, Continting Legal Education Society of BC

Jeremy Hainsworth, Reporter, Lawyers Weekly

Carol Hickman, QC, Life Bencher, Law Society of BC

Gavin Hume, QC, Law Society Member of Council of the Federation of Law
Societies of Canada

‘Marc Kazimirski, President, Trial Lawyers Assoctation of BC

Carmen Marolla, BC Paralegal Association

Caroline Nevin, Executive Director, Canadian Bar Association, BC Branch
Anne Pappas, 1.D, Juterim Dean of Law, Thompson Rivers University

Dr. Jeremy Schmidt, Dean of Law, University of British Columbia

Kerry Simmons, Past President, Canadian Bar Association, BC Branch
Dr. Jeremy Webber, Dean of Law, University of Victoria

CONSENT AGENDA

1. Minutes

a. Minutes

The minutes of the meeting held on July 12, 2013 were approved as circulated.

The in camera minutes of the meeting held on July 12, 2013 were approved as circulated.

The in camera minute of the Benchers’ July 15, 2013 email authorization was approved as

circulated.

b. Resolutions

The following resoluttons were passed unanimously and by consent.

s Proposed Amendments to Rule 2-27(4): Academic Qualification for Enrolment in the
Admission Program
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BE IT RESOLVED to amend the Law Society Rules by rescinding Rule 2-27(4)
and substituting the following:

(4) Each of the following constitutes academic qualification under this Rule:

(a} successful completion of the requirements for a bachelor of laws or
the equivalent degree from an approved common law faculty of law
in a Canadian university;

(b) a Certificate of Qualification issued under the authority of the
Federation of Law Societies of Canada;

(4.1) For the purposes of this Rule, a common law faculty of law is approved if
it has been approved by the Federation of Law Societies of Canada unless
the Benchers adopt a resolution declaring that it is not or has ceased to be
an apprm:red faculty of law.

e Proposed Amendments to Rule 1-17: Procedure for Committee Meetings
BE IT RESOLVED to amend the Law Society Rules as follows:

1. By rescindiﬁg Rule 1-13
2. By amending Rule 1-17 by adding the following subrule:

(3) A committee may take any action consistent with the Act and these Rules
by resolution of a majority of the members of the committee present at a
meeting, if the members present constitute a quorum.

¢ Proposed Amendments to Rules 1-48 and 1-49: Composition and Mandate of the
Executive Committee
BE IT RESOLVED to amend the Law Society Rules as follows:
1. By re-numbering Rule 1-48 as 1-48(1) and adding the following subrules:

(2) The President is the chair of the Executive Committee, and the First Vice-
President is the vice-chair. -

(3) The Executive Committee is accountable and reports directly to the
Benchers as a whole.
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2. By rescinding Rule 1-49 and substituting the following:

Powers and duties

1-49(1) The Executive Committee provides direction and oversight for the strategic and
operational planning of the Society and ensures that the Benchers exercise their
oversight, regulatory and policy development responsibilities.

(2) The powers and duties of the Executive Committee include the following:

(a) authorizing appointment of counsel to advise or represent the Society when
the Society is a plaintiff, petitioner or intervenor in an action or proceeding;

(b) authorizing the execution of documents relating to the business of the Society;
(b.1) appointing persons to affix the seal of the Society to documents;
(b.2) approving forms under these Rules;

(c) approving agreements relating to the employment, termination or resignation
of the Executive Director and the remuneration and benefits paid to him or
her;

(d) assisting the President and Executive Director in establishing the agenda for
Bencher meetings and the annual general meeting;

(e) planning of Bencher meetings or retreats held to consider a policy
development schedule for the Benchers;

(f) assisting the Benchers and the Executive Director on establishing relative
priorities for the assignment of Society financial, staff and volunteer
resources;

(f1) providing constructive performance feedback to the President;

(g) recommending to the appointing bodies on Law Society appointments to
outside bodies;

(g.1) determining the date, time and locations for the annual general meeting;
(g.2) overseeing Bencher elections in accordance with Division 1 of this Part;

(i) appointing members of the Board of Governors of the Foundation under
section 59 of the Act; ' '

" (i.1) deciding matters referred by the Executive Director under Rule 2-72.5;

(i.2) declaring that a financial institution is not or ceases to be a savings institution
under Rule 3-50;

(i.3) adjudicating claims for unclaimed trust funds under Rule 3-84;
(j) other functions authorized or assigned by these Rules or the Benchers.



Minutes of September 27, 2013 Bencher Meeting Approved November 7, 2013

¢ Ratification of the National Mobility Agreement — August 30, 2013

BE IT RESOLVED fo approve various amendments to the National Mobility
Agreement 2013 (NMA 2013), and to authorize the President or his designate o
execute the NMA 2013 on behalf of the Law Society of British Columbia, as
recommended by the Credentials Commifttee (clean and redline drafts of the NMA
2013 are attached as Appendix 1 to these minutes))

o Re-appointment of Thomas Christensen to the Legal Services Society Board of
Directors :

BE IT RESOLVED fo re-appoint Thomas Christensen to the Board of Directors of
the Legal Services Society for a two-year term effective September 7, 2013

¢ Reduced Fee Feasibility Working Group Report and Recommendation

BE IT RESOLVED to accept the report of the Reduced Fee Feasibility Working
Group (page 267 of the meeting materials), as recommended by the Executive
Committee

¢ Amendments to BC Code Rule 3.2-1.1: Limited Retainers

BE IT RESOLVED to adopt various amendments to the BC Code rules on limited
retainers, as recommended by the Ethics Committee, as follows:

Add definition of “limited scope retainer” as follows:

“limited scope retainer” means the provision of legal services for part, but not all, of
a client’s legal matter by agreement with the client;

Amend commentary to rule 3.1-2 on competence (amendments underlined)

3.1-2 A lawyer must perform all legal services undertaken on a client’s behalf to the
standard of a competent lawyer.

Commentary

[1] Asamember of the legal profession, a lawyer is held out as knowledgeable,
_ |skilled and capable in the practice of law. Accordingly, the client is entitled to
assume that the lawyer has the ability and capacity to deal adequately with all legal
matters to be undertaken on the client’s behalf.
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[2] Competence is founded upon both ethical and legal principles. This rule
addresses the ethical principles. Competence involves more than an understanding
of legal principles: it involves an adequate knowledge of the practice and procedures
by which such principles can be effectively applied. To accomplish this, the lawyer
should keep abreast of developments in all areas of law in which the lawyer
practises.

[3] In deciding whether the lawyer has employed the requisite degree of
knowledge and skill in a particular matter, relevant factors will include:

(a) the complexity and specialized nature of the matter;

{b) the lawyer’s general experience;

(c) the lé,wyer’s training and experience in the field;

(d) the preparation and study the lawyer is able to give the matter; and

(e) whether it is appropriate or feasible to refer the matter to, or associate or
consult with, a lawyer of established competence in the field in question.

[4] Insome circumstances, expertise in a particular field of law may be required;
often the necessary degree of proficiency will be that of the general practitioner.

[S] A lawyer should not undertake a matter without honestly feeling competent to
handle it, or being able to become competent without undue delay, risk or expense to
the client. The lawyer who proceeds on any other basis is not being honest with the
client. This is an ethical consideration and is distinct from the standard of care that a
tribunal would invoke for purposes of determining negligence.

[6] A lawyer must recognize a task for which the lawyer lacks competence and the
disservice that would be done to the client by undertaking that task. If consulted
about such a task, the lawyer should:

(a) decline to act;

{b) obtain the client’s instructions to retain, consult or collaborate with a lawyer
who is competent for that task; or

{c) obtain the client’s consent for the lawyer to become competent without
undue delay, risk or expense to the client.

7] A lawyer should also recognize that competence for a particular task may
" irequire seeking advice from or collaborating with experts in scientific, accounting or
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other non-legal fields, and, when it is appropriate, the lawyer should not hesitate to
seek the client’s instructions to consult experts.

[7.1] When a lawyer considers whether to provide legal services under a limited
scope retainer the lawyer must carefully assess in each case whether. under the
circumstances, it is possible to render those services in a competent manner. An

agreement for such services does not exempt a lawyer fiom the duty to provide
competent representation. The lawyer should consider the legal knowledge, skill,

thoroughness and preparation reasonably necessary for the representation. The

lawyer should engure that the client is fully informed of the nature of the

arrangement and clearly understands the scope and limitation of the services. See

[8] A lawyer should clearly specify the facts, circumstances and assumptions on
which an opinion is based, particularly when the circumstances do not justify an
exhaustive investigation and the resultant expense to the client. However, unless the
client instructs otherwise, the lawyer should investigate the matter in sufficient detail
to be able to express an opinion rather than mere comments with many
qualifications.

[9] A lawyer should be wary of bold and over-confident assurances to the client,
especially when the lawyer’s employment may depend upon advising in a particular
way.

[10} 1In addition to opinions on legal questions, a lawyer may be asked for or may
be expected to give advice on non-legal matters such as the business, economic,
policy or social complications involved in the question or the course the client
should choose. In many instances the lawyer’s experience will be such that the
lawyer’is views on non-legal matters will be of real benefit to the client. The lawyer
who expresses views on such matters should, if necessary and to the extent
necessary, point out any lack of experience or other qualification in the particular
field and should clearly distinguish legal advice from other advice.

[11] In a multi-discipline practice, a lawyer must ensure that the client is made
aware that the legal advice from the lawyer may be supplemented by advice or
services from a non-lawyer. Advice or services from non-lawyer members of the
firm unrelated to the retainer for legal services must be provided independently of
and outside the scope of the legal services retainer and from a location separate from
the premises of the multi-discipline practice. The provision of non-legal advice or
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services nnrelated to the legal services retainer will also be subject to the constraints
outlined in the rules/by-laws/regulations governing multi-discipline practices,

[12] The requirement of conscientious, diligent and efficient service means that a
lawyer should make every effort to provide timely service to the client. If the lawyer
can reasonably foresee undue delay in providing advice or services, the client should
be so informed.

[13] The lawyer should refrain from conduct that may interfere with or compromise
his or her capacity or motivation to provide competent legal services to the client and
be aware of any factor or circumstance that may have that effect.

[14] A lawyer who is incompetent does the client a disservice, brings discredit to
the profession and may bring the administration of justice into disrepute. In addition
to damaging the lawyer’s own reputation and practice, incompetente may also injure
the lawyer’s partners and associates. '

[15] Incompetence, Negligence and Mistakes - This rule does not require a
standard of perfection. An error or omission, even though it might be actionable for
damages in negligence or contract, will not necessarily constitute a failure to
maintain the standard of professional competence described by the rule. However,
evidence of gross neglect in a particular matter or a pattern of neglect or mistakes in
different matters may be evidence of such a failure, regardless of tort liability. While
damages may be awarded for negligence, incompetence can give rise to the
additional sanction of disciplinary action.

Add new rule:

Limited Scope Retainers

3.2-1.1 Before yndertaking a limited scope retainer the lawver must advise the client

about the nature, extent and scope of the services that the lawyer can provide and
must_confirm in writing to the client as soon as practicable what services will be

provided.

Commentary

[1]1 _ Reducing to writing the discussions and agreement with the client about the

limited scope retainer assists the lawyer and client in understanding the limitations of




Minutes of September 27, 2013 Bencher Meeting Approved November 7, 2013

the service to be provided and any ris_ks of the retainer.

[2]__A lawver who is providing legal services under a limited scope retainer should

be careful to avoid acting in a way that suggests that the lawyer is providing full

services to the client.

[3]__Where the limited services being provided include an appearance before a

- |tribunal a lawyer must be careful not to inislead the tribunal as to the scope of the
retainer and should consider whether disclosure of the limited nature of the retainer is
required by the rules of practice or the circumstances,

[4] A lawver who is providing legal services under a limited scope retainer should
consider how communications from opposing counsel in a matter should be managed
{Seerule 7.2-6.13

[5] This rule does not apply to situations in which a lawyer is providing summary
advice, for example over a telephone hotline or as duty counsel. or to initial

consultations that may result in the client retaining the lawyer.

Amend rule 7.2-6 to refer to new rule

7.2-6 Subject to rules 7.2-6.1 and 7.2-7, if a person is represented by a lawyer in
respect of a matter, another lawyer must not, except through or with the consent of
the person’s lawyer:

(a) approach, communicate or deal with the person on the matter; or

(b) attempt to negotiate or compromise the matter directly with the person.

7.2-6.1 Where a person is represented by a lawyer under a limited scope retainer on a
matter, another lawyer may. without the consent of the lawver providing the limited
scope legal services, approach, communicate or deal with the person directly on the
matter unless the lawyer has been given written notice of the nature of the legal

services being provided under the limited scope retaner and the approach
communication or dealing falls within the scope of that retainer.




Minutes of September 27, 2013 Bencher Meeting Approved November 7, 2013

| Commentary o

[1]__ Where notice as described in rule 7.2-6.1 has been provided to a lawyer for an -
opposing party. the opposing lawvyer is required to communicate with the person’s
lawver_but only to the extent of the limited represeniation as identified by the

lawver. The opposing lawyer may communicate with the person on matters outside
of the limited scope retainer. :

REGULAR AGENDA - for Discussion and Decision

3. Examination of the Relationship Between the Law Society as Regulator of
Lawyers and as Insurer of Lawyers: Report of the Rule of Law and Lawyer
Independence Advisory Committee

Mr. Richmond addressed the Benchers as Chair of the Rule of Law and Lawyers
Independence Advisory Committee. Mr. Richmond moved (seconded by Ms. Berge) that the
Benchers adopt the following draft resolution:

Whereas, having read the report of the Rule of Law and Lawyer Independence Advisory
Committee dated April 12, 2013 (the Report), the Benchers understand that the Law
Society’s current co-existing responsibilities as both regulator and insurer of lawyers
creates a propensity and risk for a conflict of duties that warrants corrective action.

THEREFORE BE IT RESOLVED THAT a working group of Benchers and staff be
created to undertake a detailed examination and analysis of the two solution options
described in the Report for future consideration by the Benchers.

Mr. Richmond reviewed the background of the Committee’s report (at page 300 of the
meeting materials) and the draft resolution now before the meeting, He noted that the current
Committee relied on discussion and analysis of this subject performed by the 2012 Rule of
Law and Lawyers Independence Advisory Committee, and took note of the report prepared
by the 2008 Independence and Self-Governance Advisory Committee. Mr. Richmond
confirmed that the current review has been conducted pursuant to Initiative 1-1(b) of the
2012 - 2014 Strategic Plan; “Examine the relationship between the Law Society as the
regulator of lawyers and the Law Society as insurer of lawyers;” and pursuant to Strategy 1-
1: “Regulate the provision of legal services effectively and in the public interest.” The review
entailed extensive research of approaches taken by other law societies and regulatory bodies,
and extensive consultation with the Law Society’s regulatory, insurance, finance and
executive staff. ' 7

10
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Mr. Richmond outlined the Committee’s conclusion: the regulating and insuring of lawyers
by the Law Society are both within the public interest at the policy-setting level; however at
the operational level and warranting corrective action, there is tension and propensity for
conflict between the Law Society’s co-existing responsibilities as regulator and insurer of

lawyers.

Mr. Richmond noted that the Committee considered a range of potential solutions
(paragraphs 56 — 68 of the Report, pages 320 — 322 of the meeting materials) before
identifying two solution options which it recommends for further consideration and
development. From the Report:

61.

62.

63.

66.

In the end the Committee supports the further consideration and development of
two options. The two options should be measured by the extent to which they
would be a reasonably practical solution in the public interest and by the extent to
which they would provide substantive solutions to the various concems identified

. by the Committee. As models of the two options are developed, they may display

many similarities but they are distinguishable by a difference in corporate
structure, as follows:

(a) Solution Option 1: Modify LIFs integration as a Law Society department —

This option maintains the Lawyers Insurance Fund “in-house” and involves no
significant changes to the corporate structure of the Law Society. '

The development of Option 1 incorporates the challenge of maintaining the
existing corporate structure of the Society while envisioning a list of operational
policies, protocols, and other changes that will address the concerns of the
Committee for matters of both appearance and underlying substance.

'(b) Solution Option 2: Operate LIF as a separate legal entity, in the form of a

relatively independent subsidiary of the Law Society —

Rather than operating claims management and insurance services through a
private, for profit corporate model, this option envisages instead the creation of a
separate, not-for profit Law Society subsidiary corporation that would handle
claims management with a separate board and reporting structure.

11
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Committee member Herman Van Ommen, QC, confirmed the Commttee’s concluston that
the status quo is not desirable and that corrective action is needed. He noted that the
Committee has not had enough information to recommend specific changes.

In the ensuing discussion 10 Benchers spoke in favour of the resolution and two spoke
against. Issues raised were:

»  Whether public confidence in the Law Society’s objectivity and regulatory function
may be undermined by misunderstanding by complainants and the public as to why
the Lawyers Insurance Fund and the Professional Conduct department sometimes
take different positions on the same facts

"o Whether curmrent practices around sharing of information by the Lawyers Insurance
Fund and the Professional Conduct department may have adverse effect on the Law
Society’s regulatory performance

e Whether the Report’s language and tone is sufficiently objective and neutral

« Whether the Committee and its report should have focused more on evidence of
actual conflicts and adverse effects on regulatory performance and public confidence

o Whether the fundamental issues are the potential for public misunderstanding and
diminished confidence flowing from inherent tensions between the Law Society’s
regulatory and insurance responsibilities

e Whether the members of the Audit Committee generally possess sufficient technical
knowledge of the insurance industry to conduct oversight of the Law Society’s
[nsurance program

s Whether the Governance Commiitee should consider the governance aspect of such
oversight

Ms. Andreone proposed a friendly amendment, to add the following words to the draft
resolution: “..., having regard to the need to provide best practices oversight and
governance of the insurance portfolio.” :

The amendment was approved.
Mr. Richmond stated the amended resolution:

Whereas, having read the report of the Rule of Law and Lawyer Independence Advisory
Committee dated April 12, 2013 (the Report), the Benchers understand that the Law

12
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Society’s current co-existing responsibilities as both regulator and insurer of lawyers
creates a propensity and risk for a conflict of duties that warrants corrective action.

BE IT RESOLVED THAT a working group of Benchers and staff be created to

undertake a detailed examination and analysis of the two solution options described in
the Report for future consideration by the Benchers, having regard to the need to provide
best practices oversight and governance of the insurance portfolio.

The motion to adopt the amended resolution was carried.

The Benchers agreed that the mandate of any such working group should not be limited to
the two solution options referenced in the resolution and in the Report.

The Benchers deferred consideration of the role of the Governance Committee 1 relation to
~ the oversight and governance of the Law Society’s insurance program.

4, CBABC Rural Education and Access to Lawyers (REAL) Initiative: Funding '
Request for 2014

Mr. Vertlieb briefed the Benchers on the background of this matter, noting that:

¢« CBABC Provincial Council h:ds approved the contribution of $50,000 by CBABC to
2014 funding of the REAL Initiative (Phase 3)

e The REAL Initiative aligns with Strategy 2-2 of the 2012 — 2014 Strategic Plan:
“Improve access to justice in rural communities™

o The Executive Committee unanimously recommends the contribution of $50,000 by
the Law Society to 2014 funding of the REAL Initiative (Phase 3),

o matching the contributions of CBABC and the Law Foundation of BC

Mr. Walker moved (seconded by Ms. Bains) that the Benchers approve the Law Society’s
contribution of $50,000 to 2014 funding of the REAL Initiative (Phase 3).

The motion was carried unanimously.

13
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5. 2014 Fees and Budget: Finance Committee Recommendations to the Benchers

Ms. Lindsay briefed the Benchers as Chair of Finance Committee. She reviewed the work
done by the Committee, with the full participation of Law Society management, in
conducting a ground-up, zero-based review of the Law Society’s operating budgets for 2014.
Ms. Lindsay confirmed that she supports the view of the Finance Committee and
management that the Law Society budget and fees proposed for 2014 will allow the Society
to continue to regulate legal profession in the public interest.

Mr. McGee noted that the proposed 2014 budget includes funding for the first phase of an
initiative already approved by the Benchers, to enhance the Law Society’ practice advice and
_ support functions. Ms. McPhee confirmed that the proposal before the Benchers calls for an
increase of 1.3% for total mandatory fees paid by BC lawyers in 2014 (excluding taxes, and
including the Lawyers Insurance Fund assessment, unchanged from 2013 at $1,750).

Mr. Walker (Vice-Chair of the 2013 Finance Committee) moved (seconded by Mr. Acheson)
the adoption of the General Fund, Lawyers Insurance Fund and Trust Administration Fee
resolutions, as set out at Tab 4 of the meeting materials:

BE IT RESOLVED THAT, commencing January 1, 2014, the practice fee be sef at
$1,940.00, pursuant to section 23(1j(a) of the Legal Profession Act, consisting of the

Sfollowing amounts:
General Fund $1,571.11
Federation of Law Societies of Canada contribution 25.00
CanLII contribution 36.00
Pro Bono contribution 30.39
Courthouse Libraries BC : 190.00
Lawyers Assistance Program 60.00
The Advocate ' 27.50
Practice Fee $1,940.00

BE IT RESOLVED THAT:

o the insurance fee for 2014 pursuant to section 30(3) of the Legal Profession Act
be set at $1,750; '

» the part-time insurance fee for 2014 pursuant to Rule 3-22(2) be set at $875; and

« the insurance surcharge for 2014 pursuant to Rule 3-26(2) be set at $1,000.

14
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BE IT RESOLVED THAT:

o effective January 1, 2014, the trust administration fee be set at $15 for each client
matter, pursuant to Rule 2-72.2(1).

The motion was carried unanimously.

Mr. Vertlieb thanked the Finance Committee and acknowledged, Ms. Lindsay, Mr. McGee

and Ms. McPhee for their direction and leadership throughout the 2014 budgeting and fee-
setting process. '

6. Family Law Task Force Request for Permission to Provide Analysis &
Recommendations to the Benchers re: Authority, Guidelines and Training for
Designated Paralegals to act as Counsel at Family Law Mediations &
Arbitrations '

Family Law Task Force Chair Carol Hickman, QC briefed the Benchers and presented the
following draft resolution for approval:

BE IT RESOLVED THAT:

The Family Law Task Force analyze and report to the Benchers with recommendations
on whether:

1. Designated paralegals can act as counsel at family law mediations and arbitrations,
and in other family law dispute areas, and if so, to consider what guidelines or
practice commentary should be created to assist supervising lawyers,

2. Designated paralegals practising in family law ought to be strongly encouraged to

take training in screening for domestic violence, consistent with the statutory

obligation for family dispute resolution professionals contained in the Family Law
Act. '

The Benchers unanimously approved the resolution.
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GUEST PRESENTATIONS

7.

Provincial Court of BC Update

Mr. Vertlieb welcomed the Honourable Thomas Crabtree, Chief Judge of the Provincial
Court of BC to the meeting and wnvited him to address the Benchers.

Chief Judge Crabtree thanked the Benchers for their hospitality, and expressed his
appreciation to the Law Society to the Court for its support on three issues: '

e public support for the BC Courts, and in particular the Provincial Court

e the Law Society’s willingness to pursue innovation and to collaborate with the BC
Courts in that regard, particularly in relation to the Family Law Paralegals pilot
project

» the Law Society’s participation in and contributions to the Judicial Council over
many years

Chief Judge Crabtree emphasized the Provincial Court’s commitment to enhancing the
accessibility and timeliness of the judicial process. He noted the importance of recent
progress in three areas:

» streamlining of the Court’s administrative structure,

s improvements to the Court’s information management and scheduling systems

¢ use of technology, particularly video-conferencing

Chief Judge Crabtree also commented on the Provincial Court’s commitment to
communication and transparency in the use of its website, referring to the publication of
quarterly updates to a report first published in September 2010 on the Court’s resources,
particularly its complement of judges.

REPORTS

8. 2012 — 2014 Strategic Plan Implementation Update

This matter was put over to the next meeting.

16
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9. President’s Report

Mr, Vertlieb briefed the Benchers on various Law Society matters to which he has attended
since the last meeting, inchiding:

a) First Year Faculty of Law Classes

Mr. Vertlieb spoke to the first year Law classes at UBC and the University of Victoria,
addressing the themes of professionalism and collegiality. He will seek an early
opportunity to visit the Faculty of Law at Thompson Rivers University.

b) CBA Legal Conference (August 18 — 20, 2013 in Saskatoon, Saskatchewan)

Mr. Vertlieb reported on the presentation by Dr. Melina Buckley, chair of the CBA’s
Envisioning Equal Justice Initiative, and briefed the Committee on the communications
strategy for a proactive Law Society response to the release of the Initiative’s report,
which is expected later in the fall. Mr. Vertlieb also commented on Mr. McGee’s
presentation on corporate counsel issues, noting that representatives of the Canadian
Corporate Counsel Association have been invited to deliver a presentation to the
Benchers at the November 7 meeting.

¢) International Criminal Court Conference in Victoria

Mr. Vertlieb delivered welcoming remarks for the Law Society at a recent International
Criminal Court conference in Victoria.

d) Law Society Liaison to Canadian Bar Association Provincial and National Councils

Vancouver Bencher Maria Morellato, QC has been re-appointed as the Law Society
President’s non-voting nominee to the CBABC Provincial Council and the CBA National
Council, each appointment for a one-year term commencing September 1, 2013,

10. CEO’s Report

Mr. McGee provided highlights of his monthly writien report to the Benchers (attached as
Appendix 2 to these minutes), including the following matters:

. Introduction
. 2014 Budgets and Fees

. Management and Staff Updates

17
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o New Manager, Intake & Early Resolution
o Leadership Council
o RRex Program
o Thriving Professional Awards
o On-the-Spot Recognition
o - Golden Lion Award-
o RRexDay
o Inspired Lion Award
o RRex Award
o Annual Performance Awards
o 2013 Employee Survey
; Events and Conferences-

o Canadian Corporate Counsel Association Plenary Session — CBA Canadian Legal
Conference

o 2013 International Institute of Law Association Chief Executives (IILACE)
Annual Conference :

o Kootenay Bar Association Summer Meeting

o Federation of Law Societies of Canada Semi-Annual Meeting — St. John’s
Newfoundland

o Fall Justice Summit
o National Action Committee on Access to Justice Event

. PLTC Thank you
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1. Trust Assurance Program Summary Report: First Six-Year Cycle

Felicia Ciolfitto, Manager of Trust Assurance and Trust Regulation, briefed the Benchers on
the successful completion of the first six-year cycle of the Law Society’s Trust Assurance
and Trist Regulation programs. Ms. Ciolfitto’s written report is at Tab 10 of the meeting
materials. '

12.Law Society Financial Report (August 31, 2013

Jeanette McPhee, Chief Financial Officer and Director of Trust Regulation, referred the
Benchers to her report on the Law Society’s financial results and highlights for the first eight
months of 2013 (Tab 11 of the meeting materials).

13.Law Society Liaison to the Canadian Bar Association National and Provincial
Councils: Annual Update

Maria Morellato, QC briefed the Benchers as the Law Society’s designated liaison to the
Canadian Bar Association (CBA) National and Provincial (BC) Councils. Ms. Morellato
reported that during the past year she had the privilege of attending the two national CBA
Council meetings, and most Provincial Council meetings. She noted that the Law Society
and the CBA have much in common, including mutual commitment to the public interest, an
independent legal profession and the rule of law, and a number of shared goals and
priorities. As examples Ms. Morellato referred to Law Society and CBA initiatives relating
to access to justice, diversity issues and the pressing need to address the implications of a
rapidly changing legal marketplace, including emerging regulatory challenges.

Ms. Morellato also outlined highlights of the work presented at the CBA national meetiﬁgs
in February and August, referring the Benchers to her written report (Tab 12 of the meeting
materials) for details. '

14.Federation Council Update

Gavin Humne, QC reported as the Law Society’s member of the Council of the Federation of
Law Societies of Canada. Mr. Hume outlined significant issues to be addressed at the
upcoming Council meeting and Conference (October 17-18 in St. John’s, Newfoundland).
Key matters on the Council meeting agenda include:

e signing of the Quebec Mobility Agreement

e discussion of implementation issues relating to National Admission Standards
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. Triim'ty Western University’s pending application for law school accreditation

The Conference will feature discussion of the impact of a number of topics on legal
regulation, including: :

¢ technology
. gloBaIization
o the changing nature of legal practice and services

Mr. Hume also reported as Chair of the Federation Standing Committee on the Model Code
of Professional Conduct. He noted that the Committee is about to send a major consultation
package to the Federation’s member law societies, the Canadian Bar Association and an
association of ethics professors, proposing Model Code provisions and language on topics
including:

¢ doing business with clients
¢ short term legal services
¢ conflicts rules

¢ incriminating physical evidence

15.Report on the Outstanding Hearing & Review Reports

A report on outstanding hearing and review reports was circulated, and a number of timing
issues were discussed and explained.

The Benchers discussed other matters in camera.

WKM
2013-10-25
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Introduction

1.

In 2010, Canada’s law societies approved a uniform national requirement that graduates of
Canadian common law programs must meet to enter law society admission programs.

" Developed by the Federation of Law Societies of Canada (the “Federation”) 'Task Force on

the Canadian Common Law Degree, the national requirement specifies the competencies
and skills graduates must have attained and the law school academic program and learning
resources law schools must have in place. The national requirement will apply to graduates
of existing and prospective Canadian law schools effective 2015.

The Federation's Canadian Commaon Law Progfam Approval Committee (the “Approval
Committee”), is mandated to review existing and proposed law school programs to
determine whether they comply with the national requirement. In the case of new law school
programs, a positive determination by the Approval Committee is but one step in the
process. New law school programs must also be approved by the relevant provincial
government authority. -

In June 2012, Trinity Western University (“TWU"), a Christian faith-based university in British
Columbia, submitted a proposal for a law school program to the Approval Committee.
Founded in 1962, TWU has been recognized as a university by the government of British
Columbia since 1985. It currently offers 42 undergraduate and graduate degree programs
and has a student enroliment of approximately 4,000.

The TWU proposal, which identified as one of its objectives the integration of a Christian
worldview into the law school curriculum, provoked a strong response from many in the legal
community. Many written submissions from groups and individuals were made to the
Federation and the Approval Committee. Copies of those submissions are available at
hitp:.//www.flsc.ca/en/twu-submissions/. Many of those writing alleged that TWU would
discriminate against lesbian, gay, bisexual and transgendered ("LGBT") individuals and
called on the Approval Committee to reject the TWU proposal. Others wrote in favour of the
proposed {aw school citing the right of religious freedom, the value of diversity in law school
education and TWU's reputation as an educational institution.

At the heart of the debate is TWU's Community Covenant, a statement of commitment to the
Christian faith that includes an undertaking to refrain from “sexual intimacy that violates the
sacredness of marriage between a man and a woman.” ? All students, faculty and staff are
required to abide by the Community Covenant. The proposal to integrate a Christian
worldview into the curriculum of the [aw school has also raised concerns amongst those who
made submissions to the Federation. '

! The Federation of Law Societies of Canada is the umbrella organization of Canada’s 14 provincial and
territorial law societies. : .
2 Trinity Western University (TWU), Community Covenant Agreement,
http:/ftwu.ca/studenthandbook/university-policies/community-covenant-agreement. hitml.
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6. The Approval Committge is responsible for assessing whether the law school program
proposed by TWU would meet the national requirement, That assessment process is
currently underway.- There are, however, a number of issues raised in the various
submissions made to the Federation about the TWU proposal that are outside of the
mandate of the Approval Committee. Recognizing the importance of addressing these
issues, the Federation established the Special Advisory Committee-on Trinity Western
University's Proposed School of Law (the “Special Advisory Committee”). In establishing the

Special Advisory Committee, the Council of the Federation approved the following mandate:

1. The specific mandate of the Special Advisory Committee is to provide advice to
the Council of the Federation on the following question:

What additional considerations, if any, should be taken into account in |
determining whether future graduates of TWU's proposed school of law should
be eligible to enrolf in the admission program of any of Canada’s law societies,
given the requirement that all students and faculty of TWU must agree to abide
by TWU'’s Community Covenant Agreement as a condition of admission and
employment, respectively?

2. Inits consideration of the question, the Special Advisory Committee shall take
into account: '

(a) all representations received by the Federation to date including any
responses fo those representations by TWU;

(b) applicable law, including the Canadian Charter of Rights and Freedoms,
human rights legislation, and the Supreme Court of Canada decision in
Trinity Western University v. British Columbia College of Teachers (2001
SCC 31); and

(c) any other information that the Special Advisory Committee determines is
relevant to the question.

7. John J.L. Hunter, Q.C., Past-President of the Federation and the Law Society of British
Columbia was appointed to chair the Special Advisory Committee. The other members of
the committee are:

+« Mona T. Duckett, Q.C., former Council member representing the Law Society of Alberta
and Past-President of the Law Society of Alberta

¢ Derry Millar, former Treasurer of the Law Society of Upper Canada

» Madame la Batonniére Madeieine Lemieux, Ad. E., former Council member representing
the Barreau du Québec and former Bétonniére of the Barreau

+ Morgan C. Cooper, Past-President of the Law Society of Newfoundland and Labrador



Support to the Special Advisory Committee is provided by Frederica Wilson, Federation
Senior Director, Regulatory and Public Affairs and Daphne Keevil Harrold, Federation Policy
Counsel. ‘

In considering the question put to it, the Special Advisory Committee reviewed all of the
submissions made to the Federation, together with responses to those submissions
received from TWU. A number of email submissions from individuals sent directly to

members of the committee were also considered. In addition, the Special Advisory

Committee reviewed relevant law, and considered legal advice obtained by the Federation
on the applicability of the Supreme Court of Canada's decision in Trinity Western University
v. British Columbia Coffege of Teachers® (“BCCT "). The committee’s review of the issues
and its conclusions are set out below.

Role of Federation and Law Societies

9.

10.

11.

In correspondence to the Federation dated April 24, 2013 and May 17, 2013 {copies
attached as Appendices “A” and “B" respectively) TWU questioned whether consideration of
broader public interest issues in relation to its application for approval of its proposed law
school program is within the jurisdiction of the Federation. TWU also suggested that in
establishing the Special Advisory Committee the Federation is “interposing itself into an area
that the law societies themselves may not wish, or be statutorily permitted, to tread,” and
have not asked the Federation to enquire into.

The Special Advisory Committee believes that the Federation can and should consider
whether there are any broader public interest issues outside of compliance with the national
requirement raised by TWU’s proposed school of law.

Canada's law societies are mandated by statute to regulate the legal profession in the public
interest, and as the umbrella organization of the law societies the Federation shares a public
interest focus. Exampies from some of the relevant provincial statues serve to illustrate the
point. :

Section 4.2 of Ontario Law Society Act provides in part:

4.2.  In carrying out its functions, duties and powers under this Act, the Society shalil
have regard to the following principles:

3. The Society has a duty to protect the public interest.

The Saskatchewan Legal Profession Act contains a similar provision:

¥ 2001 SCC 31 (CanLll), hitp://canlii.calt/dmd.




3.1 In the exercise of its powers and the discharge of its responsibilities, it is the duty
of the society, at all‘times:

(a) to act in the public interest;

The British Columbia Legal Profession Act includes an obligation to preserve and protect the
rights and freedoms of all persons within its statutory duty to uphold and protect the public
interest. Section 3 of that Act reads in part;

3. It is the object and duty of the society to uphold and protect the public interest in
the administration of justice by

(a) preserving and protecting the rights and freedoms of all persons,
(b) ensuring the independence, integrity, honour and competence of lawyers,

(c) establishing standards and programs for the education, professional
responsibility and competence of l[awyers and of applicants for call and
admission,

12. The Federation’s public interest focus is evident from its mission statement, which. opens
with the words “[a]cting in the public interest.”

13. In its decision in BCCT the Supreme Court of Canada held that the public interest
jurisdiction of the teachers college permitted it to consider broad public interest issues such
as those related to equality. The court held that the power of the teachers college to
establish standards for entrance into the profession must be interpreted in light of the
general purpose of its constating statute and in particular its public interest mandate.* In
reaching this conclusion, the Court rejected the argument put forward by TWU that the
powers of the teachers college were limited to establishing standards to ensure that
teachers were properly trained, competent, and of good character.®

14. The Special Advisory Committee can see no reason for coming to a different conclusion in
the case of TWU's application for approval of its proposed law school. Like the teachers
coflege in the BCCT case, Canada's law societies are required to exercise their overall
mandate in the public interest. Setting appropriate standards for admission to the iegal
profession is an essential component of the public interest mandate shared by Canada's law
societies. The national requirement approved by each of the law societies was developed as
part of this public interest mandate. It reflects the law societies’ collective view of the
competencies new members of the profession must possess to be able to practise.
Assessing whether an applicant meets the national requirement is, however, oniy one
aspect of the admissions process. Law societies must, for example, determine what

4 - Ibid, at paragraph 26.
® Ibid, at paragraphs 12-13.



15.

16.

additional training or exams applicants must undertake and must assess whether applicants
are fit to practise and are of good character. In each case, the ultimate decision on
admissibility rests with the individual law societies. '

The consideration of public interest issues is one aspect of the overall responsibility of law
societies for determining whether an applicant should be admitted to the legal profession.
Assisting the law societies with the exercise of this responsibility is entirely consistent with
the mandate of the Federation. The decision to establish the Special Advisory Committee
was made by the Council of the Federation, a body comprised of representatives from every
law society in Canada. The advice {o be provided by the Special Advisory Committee is ~
intended to assist the law saocieties, the bodies ultimately charged with determining whether
graduates from the proposed TWU school of law should be admitted to the profession.

It is important to distinguish the task assigned to the Special Advisory Committee from the
role of the Approval Committee. As noted above, the mandate of the Approval Committee is
to determine whether TWU's proposed law school program, if implemented in a manner
consistent with its proposal, would meet the national requirement. That matter is currently
under consideration by the Approval Committee. The mandate of the Special Advisory
Committee is quite different. The committee has no power to decide whether TWU's
application should be approved. 1t has been asked only to provide advice on whether the
application raises any additional public interest considerations.

The Law

17.

18.

18.

As is more fully described below, many of the individuals and groups who made
submissions to the Federation on the subject of TWU’s proposed law school raised
concerns about the Community Covenant that students, faculty, and staff are required to
abide by. More particularly, many of the submissions argued that given what they see as the
inherently discriminatory nature of the Community Covenant, approving a law school at
TWU would be contrary to the public interest. Others, writing in support of TWU, cited the
right of freedom of religion and argued that withholding approval of TWU's proposed school
of law would violate the rights of those wishing to study law at a faith-based school.

In considering these issues and answering the question put to it by its terms of reference,
the Special Advisory Committee has taken into account relevant case law, statutes, and the
Canadian Charter of Rights and Freedoms (the “Charter"). The commitiee has also
considered a legal opinion on the applicability of the Supreme Court of Canada’s decision in
BCCT prepared for the Council of the Federation by John B. Laskin, (see Appendix “C") a
copy of which was provided to the Special Advisory Committee.

TWU is a private institution to which the Charter does not apply and which is exempt, in part,
from the provisions of the British Columbia Human Rights Code (the “Human Rights Code”).
Section 41(1) of that statute states: ‘



20.

21.

22.

23.

41 (1) If a charitable, philanthropic, educational, fraternal, religious or social
organization or corporation that is not operated for profit has as a primary purpose the
promotion of the interests and welfare of an identifiable group or class of persons
characterized by a physical or mental disability or by a common race, religion, age, sex,
marital status, political belief, colour, ancestry or place of origin, that organization or
corporation must not be considered to be contravening this Code because it is granting a
preference to members of the identifiable group or class of persons.

In the BCCT case the Supreme Court held that although the Charter does not apply to TWU
(as it is a private institution) and the university is exempt from certain provisions of the
Human Rights Code, the rights and values articulated in the Charfer and human rights
legislation are relevant in considering broader issues of public interest.®

The BCCT case involved an application by TWU to the British Columbia College of
Teachers for approval of its teacher education program. The college rejected the application,
basing its decision on the fact that students, faculty and staff were required to abide by a
Community Standards agreement (the forerunner to the current Community Covenant) that
forbid “biblically condemned” practices including “homosexual behaviour.” |n finding that the
teachers college erred in rejecting the TWU application, the Court noted that the Charter
both protects against discrimination on the basis of sexual orientation and guarantees
freedom of religion. The Court held that equality rights and freedom of religion must be
balanced, and that neither right is to be preferred over the other.”

In reaching this finding, the Supreme Court confirmed the approach to reconciling different
rights and values under the Charter articulated in its decision in Dagenais v. Canadian
Broadcasting Corp:

A hierarchical approach to rights, which places some over others, must be avoided, both
when interpreting the Charter and when developing the common law. When the
protected rights of two individuals come into conflict . . . Charter principles require a
balance to be achieved that fully respects the importance of both sets of rights:®

The majority held that “the admissions policy of TWU alone is not in itself sufficient to
establish discrimination as it is understood in our s. 15 jurisprudence.” ® The Court held:

It is important to note that this is a private institution that is exempted, in part, from the
British Columbia human rights iegislation and to which the Charfer does not apply. To
state that the voluntary adoption of a code of conduct based on a person’s own religious

® Ibid, at paragraph 27.

7 Ibid, paragraphs 27-30.

® 1994 CanLIl 39 (SCC), hitp://canlii.ca/t/1fre, as cited in BCCT supra, note 3 at paragraph 31.
® Ibid, at paragraph 25.
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beliefs, in a private institution, is sufficient to engage s.15 would be inconsistent with
freedom of conscience and religion, whlch co- eVIst with the right to equallty

24 The Court found that section 41 of the Human Rights Code protects a religious |nst|tut|on

25.

26.

27.

28.

from a finding that it is in breach of the Human Rights Code "where it prefers adherents of its
religious constituency."" The Court also held that this statutory exemption accommodates
religious freedom.

In reaching these'ﬁndings the Supreme Court distinguished between belief and conduct
stating:

.. the proper place to draw the line in cases like the one at bar is generally between
belief and conduct. The freedom to hold beliefs is broader than the freedom to act on
them. Absent concrete evidence that training teachers at TWU fosters discrimination in
the public schools of B.C., the freedom of individuals to adhere to certain religious
beliefs while at TWU should be respected. The BCCT, rightfully, does not require public
universities with teacher education programs to screen out applicants who hold sexist,
racist or homophobic beliefs. For better or for worse, tolerance of divergent beliefs is a
hallmark of a democratic society.'? :

Some of those making submissions to the Federation about TWU's proposed school of taw
have suggested that the Court would take a different approach today to reconciling
competing Charter rights. It has also been suggested that the Court might not require
evidence of actual harm as it did in BCCT.,

The Special Advisory Committee notes that since the BCCT case the Supreme Court has
confirmed its approach to reconciling competing rights, most recently in its decision in
Saskatchewan (Human Rights Commission) v. Whatcott , released in February 2013." In
its decision in Whatcott, a case involving the prohibition of hate speech contained in
Saskatchewan human rights legislation, the Court described its task as requiring it:

to balance the fundamental values underlying freedom of expression (and, later,
freedom of religion) in the context in which they are invoked, with competing Charter
rights and other values essential to a free and democratic society, in this case, a
commitment to equality and respect for group identity and the inherent dignity owed to all
human beings.™

It is the view of the Special Advisory Committee that the approach of the Supreme Court in
BCCT to reconciling competing rights under the Charfer and the requirement of evidence of

" Ibid.
” , Ibid, at paragraph 35.
? bid, at paragraph 36.
32013 SCC 11 {CanLll}, http://canlii.ca/t/1frng, at paragraphs 6, 68, and 145. See also Reference re
Same-Sex Marriage, 2004 SCC 79 (CanLll} (SCC), hitp:/fcanlii.calt/jdhv, at paragraph 50,
' Ibid, at paragraph 66.
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actual harm continue to be the law in Canada. Although the Special Advisory Committee
cannhot know what evidence might be presented in the event of a court challenge to TWU's
proposed school of law, the committee has not received evidence that would, in its opinion,
lead to a different outcome than occurred in the BCCT case.

[ssues raised in submissions

29. The Federation has received representations from a number of individuals, organizations
and groups of individuals {including TWU). These submissions, and a number of the emails
sent directly to members of the committee, raise important issues that the Special Advisory
Committee has considered in its deliberations. The committee has also considered the
arguments made by Professor Elaine Craig in her paper The Case for the Federation of Law
Societies Rejecting Trinity Western University’s Proposed Law Degree Program.™

30. Many writing in opposition to TWU's proposed law school argue that the policies of TWU,
particularly its Community Covenant agreement, discriminate against LGBT individuals and
are contrary to societal values of equality and non-discrimination. Approval of the proposed
law school program, they argue, would thus not be in the public interest.

31. Some express concern that approval of TWU's proposed law school would result in LGBT
students having fewer choices and opportunities than other students. Others question the
ability of TWU to provide a balanced, high quality legal education and suggest that its stated
intention to teach law from a Christian worldview would make TWU incapable of teaching
legal ethics, constitutional and human rights law. A related argument suggests that students
would not be taught important critical thinking skills. Concerns were also expressed about
TWU'’s respect for academic freedom and the impact this would have on the legal education
students would receive.

32. One submission points to the United States experience and suggests that the American Bar
Association ("ABA”) has adopted a new standard that prohibits law schools from
discriminating on the basis inter alia of sexual orientation.

33. It must be noted, however, that not all individuals and organizations who wrote to the
Federation oppose the TWU application. A number of the submissions argue in favour of
approval of the proposed law school citing TWU'’s record as a high quality educational
institution and suggesting, for example, that as a faith-based institution it would be well
placed to impart an ethical view to its students. Others argue that secular schools should not
have a monopoly on legal education in Canada and that the legal profession benefits from a
diversity of views amongst its members. Many challenge the suggestion that a TWU law
school would not properly teach Canadian law and legal values. They argue that in the
absence of evidence that TWU would fail to do so, there is no reason to deny appi‘oval of its
proposed law school program.

¥ Canadian Journal of Women and the Law, Vol. 25, No. 1, 2013.
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34. The Special Advisory Committee's consideration of these issues follows.

Whether approving TWU’s proposed law school would be contrary to the public interest

35. The Special Advisory Committee has concluded that consideration of the public interest is

36.

37.

38.

clearly relevant in determining whether it would be appropriate to permit future graduates of
TWU's proposed school of law to enroll in law society admission programs. As noted above,
in the BCCT case the Supreme Court held that consideration of human rights principles and
the values enunciated in the Charfer are relevant to this consideration notwithstanding that
TWU is a private institution that is exempt from certain provisions of British Columbia human
rights legislation and is not bound by the Charter.

Recent submissions to the Federation have argued that TWU bans LGBT individuals from
attending the school. They argue that approving a law school at an institution that bans
students on the basis of sexual orientation would be contrary to the public interest. To the
knowledge of the Special Advisory Committee, however, the suggestion that TWU bans
LGBT individuals is inaccurate. The Special Advisory Committee recognizes that the
Community Covenant may result in differential treatment of LGBT individuals. Faced with a
requirement to commit to a code of behaviour that prohibits sexual activity outside of
marriage between a man and a woman, LGBT students would legitimately feel unwelcome
at a TWU [aw school. The Supreme Court has made it clear, however, that the religious
freedom rights of those who might wish to attend such a faith-based institution must also be
considered and it is clear from the submissions received by the Federation that there are
many such students.

The Court also made it clear in BCCT that the assessment of the public interest cannot be
based solely on the religious precepts of the school, or in this case, the proposed school
and that the admissions policy requiring students to adhere to the Community Covenant is
not sufficient to establish unlawful discrimination. Absent evidence for example, that
graduates of the proposed law school would engage in discriminatory conduct or would fail
to uphold the law, freedom of religion must be accommodated. No such evidence has been
brought to the attention of the Special Advisory Committee; nor is it aware of any.

It has been suggested by some, that while TWU's policies may be lawful in British Columbia
by virtue of the specific provisions of the.BC Human Rights Code, the university's policies
would be contrary to human rights legislation in other jurisdictions. In light of the Supreme
Court of Canada’s findings on the requirement to balance equality rights and freedom of
religion, it is not evident to the Special Advisory Committee that this would be the case. In
any event, the Special Advisory Committee has concluded that this suggestion misconstrues
the nature of the analysis required in determining whether approval of the proposed TWU
law school and admission of future graduates of the program to law society admission
programs would be consistent with the public interest.

10



39. TWU has been recognized by the government of British Columbia as a degree granting

40.

institution. The issue is not whether TWU could operate ini the same manner in another
jurisdiction, but whether it is operating lawfully in the jurisdiction in which it is located and
whether its policies are consistent with the values expressed in the Charter and human
rights legislation. The Supreme Court of Canada concluded in the BCCT case that the
Community Standards document, a forerunner to the Community Covenant that was more
explicit in its prohibition of homasexual behaviour than the current Community Covenant,
was not contrary to human rights values given the need to balance equality rights and
freedom of religion. The Special Advisory Committee is not persuaded to reach a different
conclusion in refation to TWU'’s proposed law school program.

The Special Advisory Committee believes that it is important to note that if TWU's proposed
school receives preliminary approval from the Approval Committee and if evidence of actual
harm emerges following such approval it would be appropriate to address it at that time.

Whether TWU’s Christian worldview and intention to teach from this perspective makes it
incapable of effectively teaching legal ethics, constitutional and human rights law

41.

42,

43,

Some opponents of TWU’s proposed law school argue that it will not provide a balanced,
quality legal education. They suggest that TWU's policies and intention to teach from a
Christian worldview would prevent free, open dialogue and that students in such a program
would, as a consequence, fail to develop necessary critical thinking skills. it has also been
suggested that TWU’s intention to teach [aw from a Christian worldview would interfere with
effective teaching of legal ethics, constitutional and human rights law. The inability to
effectively teach legal ethics, particularly to teach students to think critically about ethics, is
also one of the central arguments advanced by Professor Elaine Craig in her article, The
Case for the Federation of Law Societies Rejecting Trinity Western University’s Proposed
Law Degree Program.’® |

Others take the opposite view, arguing that as a faith-based institution TWU would be well
placed to impart ethics to its students and that teaching from a Christian worldview might
actually stimulate discussion and debate. It has also been suggested that “[t]he legal
profession and the classrooms of Canada's law schools would benefit greatly from the
expansion of legal education in institutions that hold non-mainstream views.”"”

TWU has made strong representations in response to the suggestion that it cannot and will
not teach legal ethics, constitutional and human rights law appropriately and that students in
its proposed program will not develop critical thinking skills. The May 17, 2013 letter from
TWU to the Federation includes a clear commitment to “fully and appropriately” teaching
legal ethics and professionalism and a recognition of its duty to teach equality and non-

'® Note 15, supra.
7 March 19, 2013 letter from UBC law students — Group 2, Submissions to the Special Advisory

Commitiee, hitp://iwww.fls¢.ca/en/twu-submissions/
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44,

45.

discrimination in both its legal ethics and substantive law courses.™ The letter highlights the
fact that course outlines contained in its proposal indicate that TWU intends to rely on
standard texts for teaching in the areas of legal ethics, constitutional and human rights law.
TWU has also unambiguously acknowledged “its duty to teach equality and meet its public
obligation with respect to promulgating non-discriminatory principles in its teaching of
substantive law and ethics and professionalism.” In its May 17™ letter, TWU also states that
“TWU agrees with Egale Canada that ‘the dignity and value of all individuals irrespective of
their sexual crientation . . . now form part of the fabric of professional ethics and the rule of
law.”

[n the view of the Special Advisory Committee the argument that TWU’s Christian worldview
will have a negative impact on the quality of legal education at the proposed law school and
that students will fait to acquire necessary critical thinking skills is without merit. Such a
finding cannot be based on TWU'’s stated religious perspective or its Community Covenant;
as the Supreme Court made clear in BCCT it could be based only on concrete evidence. '
Not only has no such evidence been brought to the attention of the Special Advisory
Committee, the evidence that we do have demonstrates an understanding by TWU of its
obligation to appropriately teach legal ethics and other substantive law subjects. We see no
basis to conciude, as some have suggested, that individuals holding parficutar religious
views are incapable of critical thinking and of understanding their ethical obligations, or that
the quality of the legal education provided by a law school at TWU would not meet expected
standards. There can be no doubt that TWU's Christian worldview is shared by many current
members of the profession and the judiciary. There is no evidence that such individuals are
any less capable of critical thinking or any less likely to conduct themselves ethically than
any other members of the bar or the bench. Graduates of the proposed law school admitted
to the profession would be subject to the supervision of the law societies and would be
obliged to follow the ethical rules governing all members of the profession. Individuals
breaching those ethical rules would be subject to disciplinary sanctions. '

It is also worth noting that the proposed law school would not be the only professional
faculty at TWU. The university operates both nursing and teacher education programs and
has done so for many years. Graduates of those programs licensed to practise their
respective professions must meet codes of professional conduct.®® To the knowledge of the
Special Advisory Committee, there is no evidence that graduates of the nursing and
teaching programs at TWU are any less able to fulfill their ethical obligations than are
graduates from programs at other schools.

'8 See Appendix “B".

' BCCT, paragraphs 32-33.

2 See, for example, Standards for the Education, Competence, and Professional Conduct of Educators in
British Columbia, hitp./iwww.bcteacherrequlation.ca/documents/Aboutls/Standards/edy_stds.ndf and the
Profession Standards of the College of Registered Nurses of British Columbia,
hitps:/fwww.crnbe.ca/Standards/ProfessionalStandards/Pages/Default. aspx. Similar professional codes

apply to teachers and nurses licensed in other Canadian jurisdictions.
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Whether TWU respects academic freedom

46. Some of the submissions to the Federation have argued that TWLU fails to respect academic
freedom. Support for this argument is drawn from an October 2009 report published by the
Canadian Association of University Teachers (the “CAUT”) that concluded that TWU's policy
oh academic freedom allowed for “unwarranted and unacceptable constraints on academic
freedom.”! The CAUT report followed an investigation by an ad hoc committee charged with
determining whether TWU employed a “faith test” in employment and whether “all academic
staff at TWU have a full measure of academic freedom.”* '

47. The ad hoc committee concluded that although TWU'’s policy on academic freedom
“appears to affirm a commitment to open critical thought in teaching and research” that
commitment is qualified by a requirement that the teaching and investigation occur “from a
stated perspective” and as such violates academic freedom.?® In reaching its findirig the ad
hoc committee also relied on the CAUT Academic Freedom Policy® which states, in part;

Academic freedom includes the right, without restriction by prescribed doctrine, to
freedom to teach and discuss; freedom to carry out research and disseminate and
publish the results thereof; freedom to produce and perform creative works; freedom to
engage in service to the institution and the community; freedom to express one's opinion
about the institution, its administration, and the system in which one works; freedom to
acquire, preserve, and provide access to documentary material in all formats; and
freedom to participate in professional and representative academic bodies. Academic
freedom always entails freedom from institutional censorship. '

48. The Special Advisory Committee agrees that a commitment to academic freedom is
important in a law school program. We note, however, that there is no single definition of
academic freedom. In October 2011, the Association Universities and Colleges of Canada
(the “AUCC"), the national organization of Canadian universities and colleges,® adopted a
Statement on Academic Freedom® that includes a more limited definition. The AUCC
statement provides for the possibility that academic freedom may be limited by the

- “academic mission” of the educational institution. Key provisions of the statement include
the following:

Unlike the broader concept of freedom of speech, academic freedom must be based
on institutional integrity, rigorous standards for enquiry and institutional autonomy,
which allows universities to set their research and educational priorities.

! Report of an Inquiry Regarding Trinity Western University, p. 10,
hitp:/fwww.caut.ca/docs/reports/report-of-caut-ad-hoc-investigato
ibid, at p. 1.
3 ibid, at p. 4.
24 hitp:/Awww.caut.ca/about-us/caut-policy/lists/general-caut-policies/policy-statement-on-academic-
freedom. '

The AUCC is a member-based organization representing 97 universities and colleges.
% http:/;ww.aucc.ca/media-room/news-and-commentary/canadas-universities-adopt-new-statement-on-
academic-freedom/.

-committee-on-twu. pdf?sfvrsn=0.
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Academic freedom is constrained by the professional standa‘rds of the relevant
discipline and the responsibility of the institution to organize its academic mission.
The insistence on professional standards speaks to the rigor of the enquiry and not
to its outcome. :

49. The criteria for membership in the AUCC mcfude a requirement to respect the spirit of the
AUCC Statement on Academic Freedom.”

50. The academic freedom policy of TWU, a member of the AUCC, recognizes that it “is an
essential ingredient in an effective university program.”® The full policy reads as follows:

Trinity Western University recognizes that academic freedom, though varyingly
defined, is an essential ingredient in an effective university program. Jesus Christ
taught the importance of a high regard for integrity, truth, and freedom. Indeed, He
saw His role as in part setting people free from bondage to ignorance, fear, evil, and
material things while providing the ultimate definition of truth.

Accordingly, Trinity Western University maintains that arbitrary indoctrination and
simplistic, prefabricated answers to questions are incompatible with a Christian
respect for fruth, a Christian understanding of human dignity and freedom, and
quality Christian educational techniques and objectives.

On the other hand, Trinity Western University rejects as incompatible with human
nature and revelational theism a definition of academic freedom which arbitrarily and
exclusively requires pluralism without commitment, denies the existence of any fixed
points of reference, maximizes the quest for truth to the extent of assuming it is
never knowable, and implies an absolute freedom from moral and religious
responsibility to its community.

Rather, for itself, Trinity Western University is committed to academic freedom in
teaching and investigation from a stated perspective, i.e., within parameters
consistent with the confessional basis of the constituency to which the University is
responsible, but practiced in an environment of free inquiry and discussion and of
encouragement to integrity in research. Students also have freedom to inquire, right
of access to the broad spectrum of representative information in each discipline, and
assurance of a reasonable attempt at a fair and balanced presentation and
evaluation of all material by their instructors. Truth does not fear honest investigation.

a Association of Universities and Colleges of Canada, Criteria to Become a Member,
hitp:/fwww.aucc.ca/about-us/member-universities/membership-eligibility/criteria-to-become-a-membery.
& hitps:/twu.calacademics/calendar/2012-201 3facademic-information/academic-policies/.
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91. In the view of the Special Advisory Committee, the qualification in the TWU policy that
academic freedom be exercised from “a stated perspective” is consistent with the provision
in the AUCC statement recognizing the right of an institution to constrain academic freedom
to accord with its academic mission. In these circumstances, it is not open to the Special
Advisory Committee to conclude that academic freedom will not be respected at the

proposed [aw school.

Whether approving TWU’s proposed law school would result in LGBT students having
fewer opportunities and choices than others

52. If approved, a law school at TWU will bring to 20%° the number of law schools in Canada
offering common law programs and will result in an increase of the overall number of
available law school places. Some have argued that even with this increase, approval of the
TWU proposal would result in fewer choices for LGBT individuals wishing to attend law
school than would exist for other students as TWU would not be a choice for LGBT

students.

53. As a starting point, we are not aware of any evidence that TWU limits or bans the admission
to the university of LGBT individuals. A number of those who made submissions to the
Federation noted that there are LGBT students at TWU. It is reasonable to conclude that
the requirement to adhere to the Community Covenant would make TWU an un welcoming
place for LGBT individuals and would likely discourage most from applying to a law school
at the university, but it may also be that a faith-based law school would be an attractive
option for some prospective law students, whatever their sexual orientation. It is also clear
that approval of the TWU law school would not result in any fewer choices for LGBT
students than they have currently. Indeed, an overall increase in law school places in
Canada seems certain to expand the choices for all students.

The ABA standards on discrimination on the basis of sexual orientation

54. In their joint submission®® urging the Federation to consider the public interest issues related
to TWU'’s proposed law school, the Canadian Bar Association’s Sexual Orientation and
Gender [dentity Conference ("SOGIC “} and its Equality Committee referred to the'
experience in the United States. The submission cites the American Bar Association’s
("ABA") Standards and Rules of Procedure for Approval of Law Schools and in particular
Standard 211 as a potential source of “inspiration” as to how to balance freedom of religion

.and equality.

# This number includes existing law schools and law schools that have received preliminary approval

from the Approval Committee.
% March 18, 2013 letter to Gérald R. Tremblay, Submissions to the Special Advisory Committee,

http:/fiwww.flsc.calen/twu-submissions/
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55. ABA Standard 211 prohibits discrimination in law school admission and hiring practices.
Since 1981, when Standard 211 was amended in settlement of a [awsuit brought by Oral
Roberts University, law schools with religious affiliations have been permitted to have
admission or employment policies that relate to the institution’s religious affiliation. The
relevant section of Standard 211 reads:

(c) This Standard does not prevent a law school from having a religious affiliation or
purpose and adopting and applying policies of admission of students and employment of
faculty and staff that directly relate to this affiliation or purpoese so long as (i) notice of
these policies has been given to applicants, students, faculty, and staff before their

_ affiliation with the law school, and (i) the religious affiliation, purpose, or policies do not
contravene any other Standard, including standard 405(b) concerning academic
freedom. These policies may provide a preference for persons adhering to the religious
affiliation or purpose of the law school, but shall not be applied to use admission policies
or take other action to preclude admission of applicants or retention of students on the
basis of race, color, religion, national origin, gender, sexual orientation, age or disability.
This Standard permits religious affiliation or purpose policies as to admission, retention,
and employment only to the extent that these policies are protected by the United States
Constitution. It is administered as though the First Amendment of the United States
Constitution governs its application.

56. Pursuant to the current version of the standard, law schools are precluded from
discriminating against applicants or students on the basis, infer alia, of sexual orientation.
According to Interpretation 211-2 (which forms part of the official standard), however, “the
prohibition concerning sexual orientation does not require a religiously affiliated school! to act
inconsistently with the essential elements of its religious values and beliefs.” The ABA has
confirmed that the standard distinguishes between discrimination on the basis of a person's
status, and rules or codes that prohibit certain conduct. The former is prohibited, the latter
permitted.

57. In considering the American treatment of religiously affiliated law schools, the Special
Advisory Committee also considered the bylaws of the Association of American Law
Schools (“AALS"), a voluntary member-based organization dedicated to “the improvement of
the legal profession through legal education.” Membership is open to law schools that have
been operating for at least five years and have graduated their third class. Members are
also required to adhere to a comprehensive list of requirements set out in the association’s
bylaws similar to those contained in the ABA standards.®* The list of members of the AALS
includes a number of religiously- affiliated schools. Several other religiously-affiliated
schools are in a category of “non-member, fee paid schools”, which receive many of the
benefits of full membership, including access to AALS publications and resources, but are
not required to conform to all of the membership requirements.

! AALS Bylaws, Article 1, Section 1-2, http://www.aals.org/about_handbook_bylaws.php.
%2 AALS Bylaws, Article 6.
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58.

59.

60.

Section 6-3(a) of the bylaws of the AALS prohibits discrimination on the basis, infer.alia, of
sexual orientation. Guidance on the application of this section of the bylaws to religiously-
affiliated law schools is provided by the AALS Executive Committee Regulations!. Like ABA
Standard 211, AALS Executive Committee Regulation 8-3.1 permits religiously-affiliated
schools to have admissions and employment policies based on their religious affiliation
provided such policies do not directly discriminate on the basis of sexual orientation and are
consistent with the association’s regulations on academic freedom. Notice of such policies
must be provided in advance of a student, faculty or staff member becoming affiliated with
the school. '

Further guidance on the application of the non-discrimination bylaw to religiously affiliated
l[aw schools is provided in the AALS Statements of Good Practices. Inferpretive Principles to
Guide Religiously Affiliated Member Schools as They Implement Bylaw Section 6-3(a) and
Executive Committee Regulation 6-3.1% opens with the following paragraph:

These principles are intended to guide religiously affiliated member schools as they
implement Bylaw Section 6-3(a) and revised ECR 6-3.1. They seek to strike a fair and
sensitive balance between the values of religious liberty and nondiscrimination based
upon sexual orientation. These principles are based on the premise that Bylaw 6-3(a)
protects against discrimination on the basis of sexual orientation. When applied to
religiously affiliated schools, that absolute protection of the status of sexual orientation
continues, but in the unique context of religious liberty, Bylaw 6-3(a) and ECR 6-3.1
should be interpreted to permit the regulation of conduct when that conduct is directly
incompatible with the essential religious tenets and values of a member school. These
principles will guide the Accreditation Committee in reviewing whether a member school
is in compliance with the Association’s Bylaws and Executive Committee Regulations.

There are currently more than 50 religiously affiliated law schools in the United States, the
majority of them ABA approved schools. Many religiously affiliated law schools are also
members of the AALS. Religiously-affiliated law schools in the United States span a broad
spectrum of religious beliefs. In some, there is little overt focus on the religious orientation
of the institution, but in others the religious affiliation is reflected in the course content and
the perspective from which the law is taught. At least some law schools approved by the
ABA require students, faculty and staff to abide by codes of conduct or policies that'include
prohibitions on same-sex sexual conduct. Examples of such law schools include Baylor
University, a Baptist institution, that bans "sexual misconduct” defined as “sexual abuse,
sexual harassment, sexual assault, incest, adultery, fornication and homosexual acts;** J.
Reuben Clark Law School at Brigham Young University (affiliated with the Mormon Church),
which requires students to abide by an Honour Code that expressly prohibits homosexual

3 hitp:/iwww.aals.ora/about_handbook sap rel.php.

% Baylor University, Sexual Misconduct Policy,

http: fiwww. baylor.edu/content/services/document. php7id=38247 .
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61.

62.

canduct;.*® and Liberty Law School, a self-described Christian institution, whose non-
discrimination policy states expressly that while not discriminating on the basis of se)fua]
orientation the school does “discriminate on the basis of sexual misconduct including . . .
any form of sexual behaviour that would undermine the Christian identity or faith mission of
the University."®

Approval by the ABA and membership in the AALS of religiously-affiliated schools that
restrict same-sex sexual conduct is consistent with the distinction that the policies of both
organizations draw between discrimination on the basis of status and restrictions on
specified conduct. Although both the ABA and the AALS require as a condition of approval
or membership that law schools not “preclude admission of applicants or retention of
students on the basis of . . . sexual orientation . ..” neither the ABA standard nor the
hylaws of the AALS prevent religiously-affiliated law schools from imposing restrictions on
sexual conduct similar to those imposed by the TWU Community Covenant.

The Special Advisory Committee sees merit in the non-discrimination provisions of the ABA
and the AALS discussed above and recommends that the Federation consider whether it
would be desirable to add a similar provision to the national requirement. We note, however,
that if the national requirement included a standard similar to that of the ABA and the AALS
it would not be a bar to approval of the TWU proposal. Although those standards prohibit
discrimination on the basis of sexual orientation, both permit the prohibition of certain
conduct deemed incompatible with the religious values of the institutions.

Conclusion

63.

64.

65.

The Special Advisory Committee was asked to consider whether the requirement that
students and facuity at TWU must agree to abide by the Community Covenant raises
additional considerations that should be taken into account in determining whether
graduates of the proposed law school program should be permitted to enter law society
admission programs.

Although the Approval Committee is charged with reviewing TWU's proposal to determine
whether it would, if implemented as described, meet the national requirement, it is the
individual law societies that must decide on the eligibility of each individual applicant to their
bar admission programs. The public interest issues considered by the Special Advisory
Commiittee are expected to be relevant to those decisions.

In carrying out its mandate, the Special Advisory Committee carefully reviewed ali of the
submissions received by the Federation, and reviewed and analyzed applicable law and
statutes. While the arguments made in the various submissions raise important issues that

% Brigham Young University, Honor Code,
hitp:/AMww. law2. byu. edu/page/categories/admissions/pdf documents/part3 byu law application.pdf.

% Liberty University, Notice of Nondiscrimination, http:/fwww.liberty.edu/lawfindex.cfm?PID=8533.
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implicate both equality rights and freedom of religion, in light of applicable law none of the
issues, either individually or collectively raise a public interest bar to approval of TWU's |

proposed law school or to admission of its future graduates to the bar admission programs
of Canadian law societies.

66. It is the conclusion of the Special Advisory Committee that if the Approval Committee
concludes that the TWU proposal would meet the national requirement if implemented as
proposed there will be no public interest reasan to exclude future graduates of the program
from law society bar admission programs.
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April 24, 2613

Canadiag Commor Law Program Approval. Committee
Federation of Law Societies of Canada

World Bxcharige Plaza

45.0"Connor Street, Suite 1810

Ottawa, ON

K1P 1A4

Attention: Gérald R. Tremblay, President
Dear Mr. Tremblay;
RE: CREATION OF A SPECIAL ADVISORY COMMITTEE

Thank you for your phone call last week and subsequent letter dated April 22,2013, Wealso
very-much appreciaté the time and work that the Federation of Law: SGCJ.thGS of Canada (the
“Federation™) is putting into the review of Trinity Western Umvers1ty’s (TWU) Schicol of
Law propasal. .

Your letter raised two significant congéms. The first is-with respectto t,hamgndate‘ofﬂthe-
Special Advisory Committee and the Federation itself.. Your letter of December 4, 2012 to-
Dean Flanagan, along with your letter of April 22,2013, indicates that consideration of
TWU’s Comnrrumity Covenant is outside of the mandaté of the Approvals Committee. Ttis
clearly stated in the Terms of Reférence that “certain issues have been.raised regarding the
proposal that are outside of the mandate of the Approval Commitiee.” If these-issues dre
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outstde of theg mandate of the Appmval Conimittes; Why Would they be within ’the manﬂate of
the Special Advisory Committee? -

Ourunderstanding of the correct mandate of the Federation and the Approval Committeé is
exactlyas set out in-the Terms of Reference; which is to determine whether graduates of a
School of Law at TWU would meet the national requireérnents; Consideration of other isstes,
whether by the Approval Commiittee or the Special Advisory Commitiee, would b
extranions to that mandate, Consideration of othérissues would also be amending the
requireiments for approval part way through:the approval process which i is contrary to
prineiples of procedural fairness.

Should the Federation &lsct to proceed with the-Speoial Advisory Comimittee otwithstanding
the above noted concern, a second concern would thén be with fespect to the record and-
representations available for consideration by the Special Advisory Couneil. The terms of
reference indicate that the Special Advisory Committée would tike into. account gll
representations veceived by the Federation todate including any representations by TWU.
This creates procedural unfairness. TWU-is aware that the. Federation has received letters
from various people and. groups. However, invreliance onthe: -advice i your December 4,
2012 letter to Dean Flandgan (copied to us) that such miatters are not relevatit.to. thB Approval
Committee’s eonsideration of TWU’s: proposal +the University did not deem it necessary to-
fully respond to each of those letters.

There is considerable support for the School of Law across the:cotntry:. Again, in reliance on
your lettér we have intentionally not requested supporters of the Scliool of Law to. wiite to
the Federation, There has clearly beén an ofganized campaign by opponeats of TWUs
proposal that Has latgely goneunanswered by TWU, We have not atteripted to “balance the:
ledger” or miake snubstantive submissions as.we had no riotice or any indication Whatsoever
that such was necessary. In.fact, the converse was communicated to TWU. Ifthe record on
which this matter is now to be reviewed is “representations received by the Federation fo
date,” the University is placed at-4 significant disadvantage which, in owr view, would
constitute procedural unfairness.
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We trist the Federation will teconsiderthé creation of a Special Advisory Committee and

proceed with a review by the Approval Committes of TWU’s proposal pursuant to its stated

‘mandate.

Yours truly,

TRINITY WESTERN UNIVERSITY

naﬂ:t.an S: Raymond, Ph.D.

President
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BY E-MAIL
{Original By Mail)

May 17, 2013

Federation of Law Societiés of Canada
World Exchange Plaza

45 O’Connor Street, Suite 1810
Ottawa, ON K1P 1A4

Attention:  John J. L. Hunter; QC'
Chair of the Spec:al Advxsory Committee on ’I‘rlmty Western University’s
Proposed School of Law (the. “Special Advisory Committee”) '

Dear Sirs/Mesdames:

We write in rclatmn to your letter of May 3,72013 to.Dr. Jonathan Raymond and the mandate
given to the: Special Advisory Commiiftee by the Federation of Law Societies of Canada (the
“Federation”), Wethank you.for yourletter, but TWU continues to have serious concerns with
the creation of the. Special Advisory Committee.

Canada’s law societies are charged with regulating the legal profession in'the public interest.
They have each approved a national requitement that réflects their collective view as:to what is
necessary to ensure that potential new members graduating fiom a law degree program in.
Canada are competent to practice and understand their proféssional and ethical obligations. With
the express approval of each law society in Canada, the Federation established the Canada
Commen Law Program: Approval Committee (the “Approval Committee™), which applies the
national requirement to each proposed new law degree program. As you have noted, TWU’s
Proposal for a School of Law (the “Proposal™) is in the process of beirig reviewed by the
Approval Committee.-

As has been clearly and correetly articulated by the Federation, the Approval Committee hag no
mandate’ ot authotity to consider TWU’s Commuinity Covenant (thé “Covenant”) outside of the

national requirement. The authority of the Federation arises only from the express approval :-"”z_'b
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given by eacli of the 14 Canadian law societies to the national requirément and the Approval
Committee. The Federation has i mandate with respect t6 matters outside ‘of the national
requirement. You have atiempted to address this lack of mandate by indicating that the Special
Advisory Committee will only provide advise to the Fedération. While this’ may be tiue, it does
not address the fact-that the Federation itsslf has no jurisdiction from the law socle’aes té
densider-qr make. 1ecommendat10ns ~with respect to the Covenait.

On its website; the Fedelaﬁon attempts to justify the emstcnce and role of the Special Advisory
Committee ofi the basis that issues raised about the Covenant by certain advocates. Oppesing
TWUs Proposal “were not: anticipated wlhen the national requirement was. developed®, ! With
respegct, thisis.nota justlﬁcatlon for reaching outside of the Federation’s mandate.. In aecordance
with administrative law principles,-the Federation must rertiain within that mandate,

TwWU accepts that it must; and will; prowde an inistitutional setting that: approprlately prepares
lawysis for: pubhc practice ard forthe dlverslty that its graduates will-en coutter, Tn-Tri £y
Western Umversztj} v B,C College of T eacher.s*? (“T W v BC'CT’))'th Suprerne Court of

Canada found that suoh was the case wn‘h respect to TWU s eduea’ﬂon program and further Tetd

Would not uphold the basm values of non—dlscnmmatmn If such were not also the case w1th
respect to TWU’s School of Law onposal presimably the App;roval Committee would address
that in considering whether graduates would meet the “Bthies and Professmnahsm component
of the “Competency Requirements” of fhie hational reqmrement Ii the context of the national
tequirement and the tole of the Approval Commifteg; it is not relévant that the Covenant was not
specifically antlclpated Either TWII’s Proposal neésts the national réquirement or it does not
(and we obviously believe strongly that it does).

The-only purpose for the proposed work of the Special Advisory Committee is to provide advice
to-the Federation, and presurmably through the Federation to its member law societies, pertaining
to the religious foundations of TWU, It does not appear that the law societies have solicited this
-advice, The Federation is intetposing itselfi mto an area that the. [aw Societies themselves may
not wish, or-be stafutorily permitted; fo tread. For these reasotis, TWU objects to.the,
establishment and mandate of the Special Advisory Committee: We urge the Special Advisory
Committee to. recomimend to the Federation that this matter is, as has been mamtamed by the
Federation iti the past, outside of the Federation®s mandate, To the extenf that matters dre
external to the:nafional requirement and the: work of the Approval Cominifiee, they aré.of a
political nature. and, if relevant at all; best left to the Ministry of Advanced Edugation in British

Columbia.

1 hitp ,’IWWW ﬂsccaf dqcumen’rs/‘lwu uéstionsandAnswers.pdf
2[2001J1 8.C.R. 772 o ‘ '
3 TWU v. BECT 4t para.38 , See also paras; [2-13..



+ Itis clear that there has. beert.an organized political: campalgn to-oppose TWU’s Proposal, which
commenced with the letter froii the Coufieil of Canadian Law Deans. You should be aware that.
in preparing the Proposal, TWU specifi ¢ally consulted with a humber of law dearis, umiudmg all

-of the law deans in British Columbia. None of'them raised any. issues or concerns about the
Covenartor TWH’s rehgxous nature,

- AN 6f that having-been sald there are responses to all of the: sigrificant objections raised i in the
various submiissions, that you provided TWU with your letter of May 3; 2013, Bslow you will.
find TWU stesponses, but thesé are pmwded with ait. expxessmservation of ail.of TWts rights
to seck legal redress against the Federation and any individual law SGQIBtY arising from the work
of the Speeial Advrsory Committee, including with respectto jurisdictional c¢hallenges; should
that be necessary in the futiire.

RESPONSES TO. OBIECTIONS RAISED BY OPPONENTS OF TWU’s PROPOSED
SCHOOL OF LAW

It would be very difficult to responé to edchaiid every diserete pointraised in the. unsclicited
letters and submissions sént to the Federation, particularly. -given the short pieriod of time-you
allowed. . The lettersin opposition {6 the Covenant and TWU s Proposai raiser anumbex of
similar arguinents and we will address these in a sumrhary format, We will provide examples of
statements of opposition as appropriate to dénionstrate the faws inthe reasoning of TWU’s
opponents. As part of the legal team that replessnted TWU in TWU v, BCCT, the Wiiter can say
that most 6F these arguments were also miade in that dase and were rejected by the Supremie
Court of Canada.

(@) Compatibility of the Covenant with Training in Etliics and Professiouiilism _

A number of opponents have suggested that the Covenant is incompatible “with the ethical
and legal training appropriately required of those seeking eitry into the legal profession™,
West Coast LEAF has gone so far as to argue, that, because of the Covenant, TWU “cannot
impart.on prospective lawyers a sufficient understanding of the ethical dutty nof to
discriminate and to honour the obligations enumerated in huiran tights laws™. -Others
suggest that TWU is “not up to the challenge of having an open, honest, ineaningful
discussion about its policies and practices™ and that TWU “cantiot be trusted to promote [a]
constztuuonally mandated understanding™ of equahty

4 Egaie Canada lettér, .Tanuary 25 201 3

5 See West Codst LEAF letter, Februaty:25, 2013, page3: .

& Lel‘ter from studénts of: Schuhch Schiaol of Law, uiidatéd

7 National Association of Women and the Law, March 8,2013



These arguments are ‘wrong-at law, mteilectua]ly flawed, discriminatory in. themselves and, at
a minimum, deeply offensiveto. lawyers and stadents who hold: rehgmus behefs similar to
those on-which TWU is founded

It should be beyond question that TWU acknowledges that human r i ights-laws and section 15
of the Chaiter protect agaihst and pr ohibit discrimination on the basis of sexual orientation;
The courses that will be offered at the TWU School of Lawwill eénsure that students
understand. the full: scope’of these protectlons in'the publicand private spheres of Canadian
life. We trust that you have adcess to TW s full proposal, incliding thee contse Gutlines
vontained thereii;, You will notethat standard texts are: proposed - for such toplcs, whxch
referénce the historical mequahty suffsred by homosexuals No-gouise covering: section 15
of the Charter or educating students on-proviticial hunian tights protections Wouid be
complete without fully addressmg cases such-as Vriend v; Alberta ,Eganv. Canadag afid
Reference ve Same-Sex Marrige, o We are certain that the Appr ovl Committee will b

- revigwing these course outlines s part of its work in assessing the academic pro gram-10-be
offered at TWU,

You will also note that TWU’s prograin of stidy will include & required first yeat course
(LAW 508) that will introduce shidents to. professionalism and ethics. The,lc will 4lso.be a
requited second year ¢ourse on Ethics and Professionalism (LAW 602). A sumiary
description of this mandatory course inTWU's proposal states:

1s law-a calling, a job or a business? The lawyer, As5a professmna[ is governed by a professional body of
peers that establishes-a.code of eonduct and general practices: This. couise focuses on the practice of law as
public service and addresses the question of what-does it mean to bé a professional? 1t will also address the
principles.of ethical practice, particularly-i issues:toVered by‘the Code-of Ethics, It challenges students to
reconcile their personal and professional be[zefiv within-a framework of service 10 clienis and: community
whiile respecting and performing their, professional obligations and responsibilities,” [Em phasis added]

TWU is committed to fully and appropriately addressing ethics and professiomalism and the
opponents of the Porposal cannot- credibly argue otherwise, We are certain that the Approval
Committes will find more than sufficient, caverage of these topics.

The opponents of our Proposal must theréfore ‘be supgesting that the very fact of the
Covenant and the religious beliefs inherent therein, undermine the otherwise appropnaie
education to be provided at TWU on ethics.and professionalism. This is the same error
made by the B.C. College of Teachers, which argued that feachers graduating from TWU ~
would not be ¢ equlpped to-deal with sfudents™ and be unable to “offer comfort and support to

8 {1998] 1 SC R, 493
9[1995] 2 8.C.R. 513
10 [2004] 3.8.C.R, 698 _ 3
11 TWU Proposal, page 22. See.also full deseription:of course at page 93,



the students”™, The Supremie Court of Canada clearly rejected this argument-and line of
reasoning:

‘While the.BCCT says that it is fot. denym0 the right.to' TWU students-and faculty to hold particular
rehglous views, it has. mfenfed without any coricrete gvidence that such views will limit considerativn. of
social issues by TWU graduatesand have a-détrimental-éffect on the learning environment in public
schools. .

TWUs Community Standards, which, are limited- to prescribing.conduct of membets While.at TWU, ate fiot

sufficient to support the conglusion that the BC‘CT shiould anticipate.intolerant behaviout in the public

schoels. 13

TWU recognizes its duty to teach, equality and mieet its pitblic obligation with respect t6
promuigahng non-discriminatory prmclples in'its téaching of substatitive law and ethics and.
proi‘ess;onahsm TWU agrees with Egale Canjada that “the dignity and value of all
individuals irrespective of their sexual onentatlon - now form part of the fabric of
professional ethics and therule of taw®,'* Tach graduate of a TWU School of Law will be
expected to meet all of their professmnal obhgaﬁons onge inpracties; mciudmg those related
to rion- d15011mmat10n and eguality, This is' no different than the obhgatmn of lawyers:.
already in practice who hold rclxgxous beliets similar to-thoge articulated in the Covenant, In
this: regard, we-note that there are many TWU pradustes who Have goneon to Canadian law

schools and are how suecessfully practicing law across Carnada,

As evident fromi the submissions received. by the Federation, there are students currently at
public fawschocls that hold these same religious beliefs'®, They are arid will be expected to
uphold the law and meet their ethical and legal abligations when in practice and no-one
suggests that they will niot do so, .

The oaths that gr aduating law students will take before being admitted to practice law require
them to uphold the laws and rights-and fteedoms of'all persons. Por example, the oaths used
in Ontario and British Columbia contain the following staternents, respectively:

12 B,C. College of Teachers Factum in TWU v. BCET, para. 121. Note that wheri intér vEning in TWU v. BCCT,
Egalé Canada made similar atguments..

13 WU v. BCCT, paras. 32:33

14'See Jetter from Egale Canada, dated Jarivary 25, 2013

15 See fetter from “Christian law students across Canada” dated March 10, 2013 indieating that the students “hold
[the- Blblrcal pringiples on: which: TW s Covenant 5 based] tiust tegardless. of the lasw §chaol [they] attend™. See
also letter from current UBC law students dated Mafch 19, 2013 where they make this same poiit: *Students at
TWU faw sehoot would be tavght the Jaw, and will be required to uphold the law. To sug ggest othervwise does not
accord wltb How gur jUSUCe systent works: Judcre and 