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Attention:  Tim McGee, Q.C.
Chief Executive Officer

Dear Sirs/Mesdames:

Re:  Trinity Western University (‘TWU”): Questions
raised at the Benchers’ Meeting of June 13, 2014

You have asked me to consider and address fourteen questions, most of which
were raised at the Benchers’ meeting on June 13, 2014. The questions, which you have arranged
under six headings, are as follows: ‘

Procedural Fairness

1. Does the Law Society owe a duty of administrative fairness to TWU because they have a
vested right?

2. If so, what does that duty require on reconsideration?

3. Does it require the Benchers to allow TWU to make submissions?

4. Ought the Benchers to invite additional public submissions?

Effect of Member Vote

5. Has anything changed in the landscape other than the vote and if there has been no
change, is there a legal basis for reconsideration?
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6. What role does the member vote have in the Benchers’ determination of the public
interest in the administration of justice?

Section 13 of the Legal Profession Act

7. What is meant by “statutory duties” in section 13(4)?

8. If the Benchers decide not to reverse their previous decision, does section 13 require that
the 12 months be allowed to pass before the Benchers can be required to hold a
referendum?

9. Are the provisions of s. 13 constitutional such that a majority of members can determine
minority rights?

Prospect of Litigation

10.  Can a member bring an action on his or her own? What form would it likely take?

BCCTv TWU

I1. What is the relevance of's. 41 of the Human Rights Code for the Bencher decision?

12. Where there has been a change in society’s views or values, are courts still required to
follow cases decided before the change?

Standard of Review

13. What is the standard of review if a judicial review application were brought by TWU
upon the Benchers reversing themselves following a referendum?

14 What is the standard of review if a judicial review application were brought by TWU
upon the Benchers "voluntarily" reversing themselves in the absence of a referendum?

I will address each question in turn. Where I have already provided you with an opinion on the
question posed, I will incorporate or summarize that opinion in this letter for ease of reference.
Procedural Fairness

By virtue of Rule 2-27(4.1) and the approval granted by the Federation of Law Societies, TWU’s

proposed law program is approved unless the Benchers decide otherwise. The Benchers owed
TWU a duty of procedural fairness in connection with the motion to disapprove considered at the
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Benchers’ meeting of 11 April 2014. The Benchers satisfied that obligation by giving TWU
notice of the proposed motion, making available to TWU all the information and submissions the
Benchers received in connection with the motion, and receiving and considering written
submissions from TWU. The motion failed. The first four questions address the requirements of

procedural fairness in connection with any reconsideration of the Benchers decision of 11 April
2014.

1. Does the Law Society owe a duty of administrative fairness to TWU because they have a
vested right?

The Benchers’ duty of procedural fairness is a continuing one. It arises because a decision to
refuse TWU’s proposed law school the accreditation which it presently has would affect TWU’s
‘rights, privileges or interests’: Cardinal v Kent Institution [1985] 2 SCR 643 at 653.

Mr Mulligan’s petition and the Special General Meeting (SGM) of 10 June 2014 constitute
significant further developments since submissions were received from TWU. If the Benchers
wish to consider changing their 11 April 2014 decision, fairness requires that TWU be given an
opportunity to respond before the decision is made.

2. If so, what does that duty require on reconsideration?

In my opinion, as before, the duty requires that TWU be given notice of all the information in the
Benchers’ possession which might lead them to disapprove the proposed law program and a fair
opportunity to respond.

3. Does it require the Benchers to allow TWU to make submissions?

As before, TWU should be given the opportunity to make submissions in writing. In my opinion,
nothing that has occurred to date elevates this duty to an obligation on the part of the Benchers to
hear oral submissions.

4. Ought the Benchers to invite additional public submissions?

The public submissions that were solicited prior to the Benchers’ meeting of 11 April 2014 were
not grounded in a legal duty of fairness owed to opponents of TWU. As I understand it, those
submissions were invited for reasons which, while no doubt valid and persuasive, did not involve
a question of legal obligation. I express no opinion as to whether those non-legal considerations
remain relevant today.

It is possible, however, that the invitation of public submission by the Benchers in connection
with the decision of 11 April 2014 has given rise to a legitimate expectation that further public
submissions will be received. In Sunshine Coast Parents for French v Sunshine Coast School
District No 46 (1990) 49 BCLR (2d) 252 (SC), Spencer J suggested that the exercise of a
legislative power not normally the subject of a duty of administrative fairness may become
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subject to such a duty of fairness where the body in question has undertaken by its actions to
adhere to procedural rules or requirements in making the legislation. By analogy, an opponent of
TWU might argue that a duty of fairness to opponents has arisen in the circumstances of this
case. In my opinion, such a duty could amount to no more than an obligation to make public the
Benchers’ intention to reconsider and signal a willingness to receive further submissions in
writing by a given deadline.

As before, any submissions received from members of the public would have to be made
available to TWU in order that it would have a reasonable opportunity to respond, and the
deadline for public submissions should be fixed accordingly.

Effect of Member Vote

The following questions address the legal significance of the discussion and vote that took place
at the SGM. As will be seen, this is a question that depends in large part on the Benchers’
reasons for deciding not to disapprove TWU’s proposed law program at the meeting on 11 April
2014. The backdrop to that decision was a legal question concerning the status and significance
of the decision of the Supreme Court of Canada in TWU v BCCT 2001 SCC 31. To the extent
that the Benchers’ decision was grounded in an answer to that question — that is, to the extent
that the Benchers came to the decision they did because they believed that the judgment of the
Supreme Court of Canada required it, on the facts of this case — then the discussion and vote of
June 10 would only be significant if the members persuade the Benchers that the answer the
Benchers had given to the legal question was mistaken. If a majority of the Benchers continue to
believe that they came to a decision that is legally required and that their assessment of the law is
correct, it could not make a legal difference that a large number of members of the Law Society
may be of a different opinion.

3. Has anything changed in the landscape other than the vote and if there has been no
change, is there a legal basis for reconsideration?

If the Benchers’ decision on 11 April 2014 was not grounded in a belief that they were legally
bound to come to it then the Benchers could reconsider it. If the Benchers’ decision was
grounded in a belief that the decision was legally required, but the Benchers are now persuaded
that their view of the law was incorrect, they could reconsider it. Generally speaking, as an
administrative decision-maker, the Benchers are not required to adhere to a past decision of this
kind simyl)ly because they made it, if they come to believe that a different decision can and should
be made.

6. What role does the member vote have in the Benchers’ determination of the public
interest in the administration of justice?

"1t could be different if the Benchers were acting as an adjudicative tribunal in making the decision, as could occur
on as. 47 review application, for example: Evans, Judicial Review of Administrative Action in Canada (Toronto:
Canvasback, 2006), p. 12-92.
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In my opinion, the Benchers’ assessment of the public interest is constrained by law, including
the provisions of the Legal Profession Act and the equality rights and fundamental freedoms
recognized in the Charter. In deciding whether it is in the public interest that the proposed
TWU law program should be denied approval, the Benchers must have regard to the legal
analysis of the Supreme Court of Canada in 7TWU v BCCT. Attempts may be made to
distinguish the case, but it cannot be ignored.

Accordingly, the member vote may inform the Benchers’ assessment of broad public interest
considerations only to the extent that the Benchers’ assessment is grounded in such broad public
interest considerations. To the extent that the Benchers’ assessment is grounded in their view of
their duty to apply the law as set out in the Charter and the decision in TWU v. BCCT, the
member vote has less, if any, relevance.

Section 13 of the Legal Profession Act

The following questions address the limits on the authority of the Benchers by s 13 of the Legal
Profession Act, which provides as follows:

13 (1) A resolution of a general meeting of the society is not
binding on the benchers except as provided in this section.

(2) A referendum of | all members must be conducted on a
resolution if

(a) it has not been substantially implemented by the benchers
within 12 months following the general meeting at which it
was adopted, and

(b) the executive director receives a petition signed by at least
5% of members in good standing of the society requesting a
referendum on the resolution.

(3) Subject to subsection (4), the resolution is binding on the
benchers if at least

(a) 1/3 of all members in good standing of the society vote in
the referendum, and

(b) 2/3 of those voting vote in favour of the resolution.

(4) The benchers must not implement a resolution if to do so would
constitute a breach of their statutory duties.

Summarizing the scheme, the Benchers are not bound by a resolution of the members except as
provided in s 13, the Benchers are bound by a members’ resolution if the requirements of
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subsections 13(2) and (3) are satisfied, but, under subsection (4), the Benchers are not bound and
indeed must not implement a resolution if to do so would constitute a breach of their statutory
duties.

7. What is meant by “statutory duties” in section 13(4)?

The term ‘statutory duties’ appears to distinguish duties arising by virtue of a statute from duties
(presumably legal duties) arising at common law, for example, by contract; McVea (Guardian ad
litem) v T.B. 2003 BCSC 958 at [46] (construing the similar term, ‘statutory obligation®).

The reference to ‘statutory duties’ in s 13(4) might be construed broadly as encompassing any
legal duties imposed on the Benchers as statutory office holders under the Legal Profession Act,
such as their duty to obey the rules of natural justice or administrative fairness where
appropriate. This is plausible on its face, but the Benchers presumably owe a duty to cause the
Law Society to fulfill its statutory duties and the breadth of the duty imposed on the Law Society
under s 3 of the Act then makes the exception extremely broad. That section states:

Object and duty of society

3 It is the object and duty of the society to uphold and protect the
public interest in the administration of justice by

(a) preserving and protecting the rights and freedoms of all
persons,

(b) ensuring the independence, integrity, honour and
competence of lawyers,

(c) establishing standards and programs for the education,
professional responsibility and competence of lawyers and
of applicants for call and admission,

(d)  regulating the practice of law, and

(e) supporting and assisting lawyers, articled students and
lawyers of other jurisdictions who are permitted to practise
law in British Columbia in fulfilling their duties in the
practice of law.

In my opinion, it is not necessary to go this far to conclude that the Benchers would be justified
in refusing to disaccredit TWU, if they believe that this decision is compelled by the judgment in
TWU v BCCT in the circumstances of this case. I say this for two reasons.

First, I think that obligations imposed on the Law Society by the Charter must be considered as
imposing statutory duties on the Benchers. The Charter is legislation and, by s 52 of the
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Constitution Act 1982, it is part of the supreme law of Canada. The Legal Profession Act must
be read in light of the Charter. In my view, it would not be reasonable to construe the reference
to ‘statutory duties’ as excluding obligations imposed on the Law Society, in whose name and on
whose behalf the Benchers act, under the Charter.

Second, s 13(4) is clearly intended to relieve the Benchers of an obligation that might otherwise
be imposed by a members’ resolution pursuant to subsections 13(2) and (3). It cuts down the
obligation that would otherwise be imposed. Even if' s 13(4) were not there, I don’t think that the
balance of s 13 could be construed as imposing a legal obligation on the Benchers to implement
a resolution that would cause the Law Society to act unlawfully. That would be perverse.

The Benchers are bound by a statutory duty to apply the Charter as authoritatively interpreted by
the Supreme Court of Canada.

Therefore, a resolution directing the Benchers to reverse a determination which they believe to
have been legally required of them by the decision in 7TWU v. BCCT is not a binding resolution,
because to pass it would be contrary to the Benchers’ statutory duties. Conversely, if the
Benchers believe that TWU v. BCCT does not apply or is distinguishable, then it would not be
contrary to their statutory duties, for them to reverse their decision.

8. If the Benchers decide not to reverse their previous decision, does section 13 require that
the 12 months be allowed to pass before the Benchers can be required to hold a
referendum?

The most obvious construction of s. 13 is that its requirements are mandatory: they contemplate a
waiting period of 12 months after the adoption of a member resolution, followed by a
referendum of the members. There is no provision for an earlier referendum.

The 12-month time period gives the Benchers time to reflect, decide, and then act. If the
Benchers were to determine, prior to the lapse of 12 months, that implementing the resolution
would constitute a breach of their statutory duties, then it would seem that no purpose would be
served by waiting out the 12 months. Despite this logic, it is quite possible that a court would
find that a referendum held before the 12-month period had passed would not fulfill the
requirements of s. 13 and would therefore not be binding on the Benchers under that section in
any event.

There is however a construction of s. 13(2) which would permit an earlier referendum. This
construction is less persuasive. While the language of s. 13(2) is mandatory as to the
circumstances in which a referendum “must” be held, it does not expressly prohibit a referendum
being held outside these circumstances. The question is whether such a referendum would be
“the referendum” under s. 13(3).

The most obvious construction is that “the referendum” only refers to a referendum under s.
13(2). One could argue, however, that read purposively with the rest of the section, and in order
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to avoid the pointlessness of a 12-month wait where it was unnecessary, an earlier referendum
which is otherwise lawful ought to be read as qualifying as “the referendum” under s. 13(3). The
legislature ought not to be presumed to intend that an illogical delay be mandatory, if this is not
clearly stated.

The Benchers may feel that a call for an early referendum is likely to be widely supported and
unopposed. It should be considered, however, that if an early referendum does not achieve the
2/3 vote; or if it does but the Benchers then invoke s. 13(4), an objection might be taken at that
point as to the timing of the referendum. A person taking such an objection could be expected to .
argue that the 12-month period is crucial to the scheme set out in s. 13, because it gives the
political process time to unfold. '

It is our opinion that the Benchers do not lose the protection of s. 13(4) if they hold an earlier
referendum. It would not be reasonable to construe the legislation as requiring the Benchers to
implement a resolution which they believed to be unlawful. Section 13(4) is drafted in a general
way; it refers to “a resolution” not “the resolution” and it is our view that a court would be more
likely than not, to find that the Benchers could invoke s. 13(4) in any event.

9. Are the provisions of section 13 constitutional such that a majority of members can
determine minority rights?

In my opinion, the scheme is constitutional. A majority of members cannot determine anyone’s
constitutional rights because the members cannot impose upon the Benchers an obligation to act
in a manner that violates anyone’s constitutional rights. This flows from the opinion I have
already given above on the effect of s. 13(4). The Benchers are obliged to respect the
constitutional rights of persons affected by their actions.

Prospect of Litigation
10. Can a member bring an action on his or her own? What form would it take?

In my opinion, a member would have standing to seek judicial review of a refusal by the
Benchers to implement a member resolution if the requirements of s 13(2) and (3), including the
12 month waiting period, are satisfied.

There is a scenario under which a member could seek judicial review prior to the expiration of
the 12 month waiting period. It would require an affirmative decision or declaration by the
Benchers that they would refuse to implement the resolution, even if supported by a referendum.
Such a resolution would presumably only be passed with a view to bringing matters to a head
and, if it were, it could give rise to an immediate application for judicial review by a member
such as Mr. Mulligan. While the court would have a discretion to refuse to hear the application
on the ground that the dispute was not yet ripe, I think it is very unlikely that the court would
refuse to hear the application in these particular circumstances.
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TWU v BCCT
11. What is the relevance of s. 41 of the Human Rights Code for the Bencher decision?
Section 41 of the Human Rights Code states as follows:

Exemptions

41 (1)If a charitable, philanthropic, educational, fraternal,
religious or social organization or corporation that is not operated
for profit has as a primary purpose the promotion of the interests
and welfare of an identifiable group or class of persons
characterized by a physical or mental disability or by a common
race, religion, age, sex, marital status, political belief, colour,
ancestry or place of origin, that organization or corporation must
not be considered to be contravening this Code because it is
granting a preference to members of the identifiable group or class
of persons.

(2) Nothing in this Code prohibits a distinction on the basis of age
if that distinction is permitted or required by any Act or regulation.

TWU relies upon this section to immunize it from a complaint under the Code. An argument
exists that s. 41 does not apply due to the nature of TWU’s religious affiliation which does not
single out one particular creed but rather embraces “an underlying philosophy and viewpoint that
is Christan”.* As I stated in my opinion to Michael Lucas of 8 May 2013:

[Wlhile a range of Christian creeds and doctrines may be
accommodated within TWU’s evangelical Christian perspective, it
is nevertheless an organization established for the promotion of the
interests and welfare of Christian students as contemplated by the
exemption. Following full argument, the court is likely to
conclude that, pursuant to the exemption, TWU is not in violation
of the prohibition on discrimination contained in the Human Rights
Code.

There is another way in which s. 41 of the Human Rights Code is relevant. At the SGM, several
speakers read or referred to paragraph 36 of TWU v BCCT, which states:

36 Instead, the proper place to draw the line in cases like the one
at bar is generally between belief and conduct. The freedom to
hold beliefs is broader than the freedom to act on them. Absent

> See the letter to the FLSC dated March 18, 2013, by the Sexual Orientation and Gender Identity Conference and
. the Equality Committee of the CBA (http://www.cba.org/CBA/submissions/pdf/13-18-eng.pdf).
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concrete evidence that training teachers at TWU fosters
discrimination in the public schools of B.C., the freedom of
individuals to adhere to certain religious beliefs while at TWU
should be respected. The BCCT, rightfully, does not require public
universities with teacher education programs to screen out
applicants who hold sexist, racist or homophobic beliefs. For better
or for worse, tolerance of divergent beliefs is a hallmark of a
democratic society.

This passage was cited to support an argument that the court had held that TWU’s Covenant is
not discriminatory. In my view, read as a whole, the Supreme Court’s judgment accepts that the
imposition of the covenant at TWU does amount to discrimination — otherwise there would be no
need to engage in an exercise of rights-balancing. At the heart of the court’s reasoning in BCCT,
is the conclusion that TWU’s covenant constitutes lawful discrimination. It is lawful because
TWU is a private institution, not bound by the Charter in its own practices and operations. The
existence of the discrimination and s 15 of the Charter are not irrelevant to regulators such as the
College of Teachers and the Law Society, but they are required to balance the discrimination
against the Charter’s protection of the religious freedom of TWU students and staff.

12. Where there has been a change in society’s views or values, are courts still required to
follow cases decided before the change? '

Societal values have changed since 2001 and are continuing to evolve. The Supreme Court of
Canada is likely to note the evolution. However, changing social norms do not necessarily
influence Supreme Court judgments in a simple way. The question is whether the social changes
that have occurred and are occurring are likely to lead the Supreme Court to abandon the legal
analysis adopted in 7WU v BCCT on very similar facts. I think it is important that TWU v BCCT
was cited with apparent approval in Doré v Barreau du Québec [2012] 1 SCR 395 at [32]-[42]
and that an equivalent ‘balancing of rights’ methodology was affirmed in Saskatchewan Human
Rights Commission v Whatcott 2013 SCC 11. T think it unlikely that the Supreme Court of
Canada will reverse itself.

In Canada (Attorney General) v Bedford 2013 SCC 72, the Supreme Court of Canada addressed
the manner and extent to which a decision of the Supreme Court binds a lower court. At [44],
McLachlin CJ stated, for the court, that:

... alower court is not entitled to ignore binding precedent, and the
threshold for revisiting a matter is not an easy one to reach. In my
view, as discussed above, this threshold is met when a new legal
issue is raised, or if there is a significant change in the
circumstances or evidence.

The test on reconsideration of BCCT by a court other than the Supreme Court of Canada is
therefore that the court must consider itself bound except to the extent that new legal issues are
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raised by reason of new arguments or developments in the law, or if there are new circumstances
or evidence that fundamentally shift the parameters of the debate (Bedford at [42]). This is the
test that would have to be applied in the British Columbia Supreme Court and Court of Appeal,
in a case in which TWU v BCCT comes to be considered. In my opinion, it is the test that should
be applied by the Benchers. In my opinion, applying this test, TWU v BCCT remains good law.

13. What is the standard of review if a judicial review application were brought by TWU
upon the Benchers reversing themselves following a referendum?

In this question we have assumed that the referendum referred to is a referendum duly called
according to the rules set out in s. 13(2) of the LPA: specifically, a referendum after 12 months
that would bind the Benchers subject to s. 13(4).

If the Benchers reverse themselves after a s. 13(2) referendum, they will have first determined
that to implement the resolution is not contrary to their statutory duties. As stated above, the
Benchers’ statutory duties include a duty to apply the Charter as authoritatively interpreted by
the Courts. On the analysis set forth in Dunsmuir v. New Brunswick, 2008 SCC 9 at para 58,
constitutional issues are generally subject to review for correctness due to the unique role of s. 96
courts as interpreters of the Constitution. Further, applying the Charter is a question of law of
“central importance to the legal system...and outside the ... specialized area of expertise” of the
administrative decision maker. This type of question also attracts a correctness standard:
Dunsmuir at [55] and [60].

In BCCT v. TWU the standard of review was correctness. Existing jurisprudence is relevant in
identifying the kinds of questions which attract a correctness standard: Dunsmuir at [58]. As in
BCCT, there is no privative clause in the governing statute, and the tribunal here (the Benchers)
cannot be viewed as expert on constitutional law relative to the courts, even though it is made up
of a majority of lawyers. As in BCCT, the Benchers have relied on outside legal opinions from
various sources in this matter.

The determination as to whether or not it is contrary to the Benchers’ statutory duties to decline
to approve TWU’s law school does not closely resemble Doré v. Barreau du Quebec, 2012 SCC
12, where the question was the application of Charter values to a discretionary adjudicative
decision by a disciplinary tribunal, squarely within its area of expertise. In that case, a lawyer
challenged a decision disciplining him for writing unprofessional letters to a judge contrary to
the Quebec Bar’s Code of Ethics. He did not challenge the constitutionality of the Code. Key to
the outcome in Doré was the proper conceptualization of the decision at issue. Abella J. wrote:

There is no doubt that when a tribunal is determining the
constitutionality of a law, the standard of review is correctness
(Dunsmuir, at para. 58). It is not at all clear to me, however, based .
on this Court's jurisprudence, that correctness should be used to
determine whether an administrative decision-maker has taken
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sufficient account of Charter values in making a discretionary
decision.

Abella J. applied a standard of reasonableness, noting that the tribunal had the necessary
expertise and proximity to the facts of the case, to apply the law including Charter values, in
making its discretionary decision on lawyer discipline.

A decision of the Benchers — that to implement a resolution disaccrediting TWU would not be
contrary to its statutory duties including a duty to apply the Charter as authoritatively
implemented by the SCC — would be a question of law with very little in the way of a factual
component. It does not call for an exercise of discretion and ought to be reviewed on a
correctness basis. The decision on standard of review in BCCT v. TWU, which was cited with
apparent favour by the majority in Doré, is directly on point and calls for a correctness review.

14. What is the standard of review if a judicial review application were brought by TWU
upon the Benchers "voluntarily” reversing themselves in the absence of a referendum?

If the question comes before the Benchers on a voluntary reconsideration, or a voluntary
reconsideration brought on by a referendum held outside the requirements of s. 13(2), the
decision being made is, in theory, subject to a broader set of considerations than under the
' previous question.

This is because if the reconsideration is voluntary, the Benchers could reverse their decision
based on anything they were entitled to consider when making their original decision. In view of
the fact, however, that as far as we are aware the determinative consideration was the
constitutional issue, on balance we view the distinction as having no effect on the standard of
review. The question at issue is still a discernable question of constitutional law (Dunsmuir at
[58]), which is easily separated from the factual issues (Dumsmuir at [55]), and which is of
central importance to the legal system as a whole (Dunsmuir at [60]). It therefore demands a
uniform and consistent treatment, in accordance with the correctness standard.

We have considered an argument that a voluntary decision to reverse ought to attract a standard
of reasonableness under the law as set out by Abella J. in Doré. Assuming that the determinative
consideration has been whether BCCT v. TWU applies such that a refusal to approve will be
unconstitutional, this question is not one which is subject to discretion within the tribunal’s
specialized area of expertise. Rather it is an extricable question of general, constitutional law, as
it was in BCCT v. TWU. Our view is that the court will apply a correctness standard to this
question, even under a voluntary reconsideration.

I hope that this has been of assistance.
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Yours truly,

Nathanson, Schachter & Thompson LLP

Per: o= \_7 < _%//a/sg
GBG:jl
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March 17, 2014

The Law Society of British Columbia
845 Cambie Street
Vancouver, BC V6B 479

Attention: Timothy E, McGee, Q.C.. Chiel Executive Qfficer

Dear Sirs:

Re:  Relevant Considerations for the Law Society of British Columbia in Relation to the
Proposed Faculty of Law at Trinity Western University

Our File No. 2737-28
L Introduction
1. The Law Society of British Columbia (the “LSBC”) has requested assistance in

identifying and organizing relevant considerations in the exercise of its discretionary
powers in Law Society Rule 2-27(4.1), and in compliance with section 3 of the Legal
Profession Act, S.B.C. 1998, c. 9 [Legal Profession Act], in relation to the proposed
faculty of law at Trinity Western University (“TWU”).

2. Section 3 of the Legdl Profession Act provides in part:
3 It is the object and duty of the society to uphold and protect the public interest in the
administration of justice by

(a) preserving and protecting the rights and freedoms of all persons,

(b) ensuring the independence, integrity, honour and competence of lawyers. ..
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Vancouver, BC V6E 3C9 Canada Fax, {604) 688-1315

www.guildyule.com




Guild Yule...

BARRISTERS AND SOLICITORS

Page 2

II.

Law Society Rule 2-27 provides in part:

(1} An applicant for enrolment in the admission program may apply for enrolment at any
time.

(3) An applicant may make an application under subrule (1) by delivering to the Executive
Director the following:

(b) proof of academic qualification under subrule (4);

(4) Each of the following constitutes academic qualification under this Rule:

(a)  successful completion of the requirements for a bachelor of laws or the
equivalent degree from an approved common law facility of law in a
Canadian university;

(4.1) For the purposes of this Rule, a common law faculty of law is approved if it has
been approved by the Federation of Law Societies of Canada unless the Benchers
adopt a resolution declaring that it is not or has ceased to be an approved faculty of
law.

It is contended that the Benchers should adopt a resolution declaring that TWU’s law
school is not “an approved faculty of law™ for the purposes of the Rule.

Background

In British Columbia, authority to grant degrees is governed by the Degree Authorization
Act, SB.C. 2002, c. 24 [4cf]. The Actf provides in section 4 that the “Minister” may, infer
alia, consent to the granting or conferring of university degrees.

TWU has been recognized by the government of British Columbia as a degree-granting
institution.

TWU’s proposed ID law degree qualifies as a Canadian common law degree, equivalent
to a bachelor of laws, because it received formal approval from the designated Minster of
the Crown under the Act in December 2013,




Guild Yule ..

BARRISTERS AND SGLICITORS

Page 3

10.

In 2010, the Federation of Law Societies of Canada (the “FLSC”} adopted a “National
Requirement” which will take effect for law school graduates for 2015, The National
Requirement specifies the minimum required competencies and skills that law school
graduates must have obtained, and the law school academic program and learning
resources that law schools must have in place. The National Requirement specifies 19
mandatory courses, including Constitutional Law and “Ethics and Professionalism™.

In January 2012, the FLSC established an “Approval Committee”. Its core function is to
determine whether law school programs comply with the National Requirement, In June
2012, TWU submitted a proposal to the Approval Committee for the establishment of a
new law school program. In its report of December 2013, the Approval Committee said:

31. As noted above, the mandate of the Approval Committee is to
determine whether existing and proposed law school programs satisfy the
national requirement. Except to the extent of considering whether TWU’s
mission and commitment to teach law from a Christian worldview would
constrain the teaching of the required competencies, inquiring into TWU’s
teaching methods or philosophies, or its admission criteria would go
beyond consideration of whether a program meets the national
requirement. These questions are thus outside of the mandate of the
Approval Committee.

32. To ensure that the issues falling outside of the mandate of the
Approval Committee were given full consideration, the Federation
established the Special Advisory Committee on Trinity Western
University’s  Proposed School of Law (the “Special Advisory
Committee”). The Special Advisory Committee was tasked with
considering whether there are additional public interest issues that should
be taken into consideration in determining the eligibility of future
graduates of TWU’s proposed law school program to entol in law society
admissions programs. The report of the Special Advisory Committee is
available at www flsc.ca.

After considering TWU’s application, the various objections that were raised against it,
and the question of whether the proposed law school would meet the National
Requirement, the Approval Committee considered that the proposed program would meet
“most” elements of the National Requirement, But it expressed these concerns:

48, The members of the Approval Committee did, however, identify three
concerns about the proposal and one matter on which it wished to make a
comment. The three concerns relate to i. the teaching of Ethics and
Professionalism; ii. the teaching of the elements of the Public Law
competency relating to the Canadian Charter of Rights and Freedoms and
human rights law principles; and iii. the budget for the proposed school.
The comment relates to the library acquisitions budget.
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13,

It said:

[Underlining added]

50. Although the course outlines for TWU’s proposed Ethics and
Professionalism and Constitutional Law courses are consistent with what
one would expect for such courses, the members of the Approval
Commiliee see a tensjon between the proposed teaching of these required
competencies and elements of the Community Covenant, In particular, the
Approval Committee is concerned that some of the underlying beliefs
reflected in the Community Covenant, which members of faculty are
required to embrace as a condition of employment, may constrain the
appropriate teaching and thus the required understanding of equality rights
and the ethical obligation not to discriminate against any person. This
tension appears to be reflected in the description of the mandatory Ethics
and Professionalism course (LAW 602), which states that the course
“challenges students to reconcile their personal and professional beliefs
within a framework of service to clients and community while respecting
and performing professional obligations and responsibilities.

[Underlining added]

It concluded:

56. The Implementation Committee identified only two possible outcomes
when considering a proposal for a new law school program: preliminary
approval, for a program that will meet the national requirement if
implemented as proposed, and not approved, for a program that will not
comply with the national requirement. The Approval Committee has
concluded that, subject to the concerns expressed above, TWU’s proposed
school of law will meet the national requirement if implemented as
proposed. The proposed program is given preliminary approval.

As noted in paragraph 31 of the Approval Committee’s report (quoted above), it received
submissions that raised issues which the Approval Committee considered to be beyond its
mandate. Accordingly, the FLSC established the Special Advisory Committee on Trinity
Western’s Proposed School of Law (the “Special Advisory Committee™). Its mandate
was defined as follows:

1. The specific mandate of the Special Advisory Commiftee is to
provide advice fo the Council of the Federation on the following
question:

What additional considerations, if any, should be taken into account
in determining whether future graduates of TWU s proposed school
of leny should be eligible to enroll in the admission program of any
of Canada’s law societies, given the requirement that all students
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and faculty of TWU must agree to abide by TWU’s Community
Covenant Agreement as a condition of admission and employment,
respectively?

2 In its consideration of the question, the Special Advisory Committee
shall take into account:

{a) all representations received by the Federation to date
including any responses to those representations by TWU;

(b)  applicable law, including the Canadian Charter of Rights
and Freedoms, human rights legislation, and the Supreme Court of
Canada decision in Trinity Western University v. British Columbia
College of Teachers (2001 SCC 31); and

(c) any other information that the Special Advisory Committee
determines is relevant fo the question.

The Special Advisory Committee considered Provincial Law Society Legislation
imposing duties “to protect the public interest” and “to preserve and protect the rights and
freedoms of all persons” (see section 3 of the B.C. Legal Profession Act quoted above).
It also considered the judgment of the Supreme Court of Canada in Trinity Western
University v. British Columbia College of Teachers, 2001 SCC 31 (“THWU v. BCCT™), as
well as an opinion from John Laskin, Q.C. The Special Advisory Committee identified
and discussed the many issues arising from the submissions it received. It concluded:

64. Although the Approval Committee is charged with reviewing TWU’s
proposal to determine whether it would, if implemented as described, meet
the national requirement, it is the individual law societies that must decide
on the eligibility of each individual applicant to their bar admission
programs. The public interest issues considered by the Special Advisory
Committee ate expected to be relevant to those decisions.

65. In carrying out its mandate, the Special Advisory Committee carefully
reviewed all of the submissions received by the Federation, and reviewed
and analyzed applicable law and statutes. While the arguments made in
the various submissions raise important issues that implicate both equality
rights and freedom of religion, in light of applicable law none of the
issues, either individually or collectively raise a public interest bar to
approval of TWU’s nroposed law school or to admission of its future
graduates to the bar admission programs of Canadian law societies.

66. It is the conclusion of the Special Advisory Committee that if the
Approval Committee concludes that the TWU proposal would meet the
national requirement if implemented as proposed there will be no public
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15.

16.

17.

111,

18.

19.

interest reason to exclude future graduates of the program from law
society bar admission programs.
[Underlining added]

The objections to FLSC approval and to LSBC approval under Law Society Rule 2-
27(4.1) are based on TWU’s status as a private Christian university, which requires all of
its faculty and students to sign a “Community Covenant Agreement”. The agreement
requires students and faculty members to “abstain” from “sexual intimacy that violates
the sacredness of marriage between a man and a woman”,

This provision is understood to require abstinence from same-sex activity. Critics assert
that this constitutes discrimination on the basis of sexual orientation. Critics further
assert that if the LSBC approves TWU’s faculty of law, the LSBC will be publicly
perceived as endorsing discriminatory practices prohibited by the B.C. Human Rights
Code, R.S.B.C. 1996, c. 210 and the Canadian Charter of Rights and Freedoms, and it
will have failed to fulfill its mandate in section 3 of the Legal Profession Act to protect
the public interest in the administration of justice by “preserving and protecting the rights
and freedoms of all persons™.

In addition to the provisions of the Community Covenant Agreement, critics have also
drawn attention to TWU’s “handbook” and its “statements of core values”. These
documents are said to show that TWU’s programs are established and implemented
according to the principle that biblical scripture must be accepted as the final and ultimate
standard of truth, and as the reference point by which every other claim to truthfulness is
measured.

Trinity Western University v. British Columbia College of Teachers, 2001 SCC 31

The law concerning the exercise of discretionary powers by an administrative body, such
as the LSBC, was expounded by the Supreme Court of Canada in THU v. BCCT. In that
case, the B.C. College of Teachers (the “BCCT™) refused to approve TWU’s application
to assume full responsibility for its teacher education programs. The refusal was based
on TWU’s community standards, which embodied discrimination against homosexuals.

The Supreme Court of Canada held that:

1. The BCCT had jurisdiction to consider TWU’s discriminatory practices: paras.
11-14;

2. The BCCT had the discretion to determine what was in the “public interest™;

3. The exercise of that discretion was reviewable on a standard of correctness: paras.

15-19;
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20.

10.

1.

12.

The exercise of that discretion required the BCCT to go beyond determining
whether TWU’s policy was discriminatory, and in addition required that the
BCCT consider the right to religious freedom of those who subscribed to TWU’s
policy;

Neither equality rights nor the right to religious freedom is absolute, but rather
these competing rights must be “balanced”;

In determining the “public interest” under section 4 of the Teaching Profession
Act, R.S.B.C. 1996, ¢. 449 [Teaching Profession Act], the religious precepts of
TWU were irrelevant to the exercise of the BCCT’s discretion;

What was relevant to the exercise of that discretion, and to the balancing function,
was the actual impact of TWU’s precepts or beliefs on the public school system;

To determine whether discriminatory policies will have an adverse effect either
on the students graduating from the program or the learning environment in public
schools, there must be “concrete evidence” of such detrimental effects;

Restriction of religious freedom must be justified by evidence that the impugned
policy will have a detrimental effect on the public school system;

In the case before the Court, there was no evidence that TWU’s policies created a
real risk to the public educational system;

In considering only TWU’s religious precépts, or discriminatory practice, the
BCCT acted on the basis of irrelevant considerations and therefore acted unfairly;

What the BCCT should have considered was the actual impact of those beliefs on
the school environment, of which there was no evidence.

Matters for the Benchers to Consider

The LSBC must decide under Law Society Rule 2-27 (4) and (4.1) whether the faculty of
law at TWU is an “approved common law faculty of law”, having regard for its duty to
protect the public interest in the administration of justice as required by section 3 of the
Legal Profession Act.

The questions may be phrased:

(a)

(b)

How would the “public interest” be affected if TWU’s faculty of law was either
approved or not approved under Law Society Rule 2-27(4.1)7

Put another way, why would it be in the “public interest” in the administration of
justice to either grant or refuse approval to TWU?
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In deciding those issues, the considerations that appear to be relevant are:

A. Legal Considerations

1.

Is the Supreme Court of Canada decision in 7WU v. BCCT distinguishable from
the circumstances presently before the Benchers?

(a) Does the LSBC’s mandate in section 3 of the Legal Profession Act to “uphold
and protect the public interest in the administration of justice” differ in a
material way from the “object” of the BCCT “to establish...standards for the
education professional responsibility and competence” of teachers, having
regard for the public interest?

(b} If there is a significant difference in the discretionary powers of the BCCT
and the LSBC, does that difference affect the Supreme Court of Canada
requirement for evidence of actual harm?

(¢) If there is no evidence either of actual harm to graduates from TWU’s
faculty of Iaw as a result of its discriminatory policies or that TWU graduates
would engage in harmful or discriminatory conduct, would it be
unreasonable in the circumstances to refuse TWU’s application on the basis
of perceptions alone? :

(d) In other words, is there a real possibility that a reasonable person, properly
informed and viewing the circumstances realistically and practically, could
conclude that the TWU graduates may be prone to discriminate unlawfully
and that the LSBC would be seen as sanctioning such conduct by approving
TWU's application, thus bringing the administration of justice into
disrepute?

(e) Have legal and societal values evolved since 2001 so that today’s decision-
makers are expected to be more protective of gay and lesbian equality than
decision-makers at the time of TWU v. BCCT?

Evidentiary Considerations

Is there evidence of actual harm to graduates from TWU’s faculty of law as a
result of its discriminatory policies?

Is there evidence of actual harm to TWU graduates or that TWU graduates would
actually engage in harmful or discriminatory conduct?

If there is evidence that TWU graduates would engage in harmful or
discriminatory conduct, how does that weigh in the balance against the TWU
community’s right te religious freedoms?

Is there evidence as to the “competence” of the TWU law school concerning:

(a) whether a university that intentionally discriminates against homosexuals is
a competent provider of legal education;
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11.

12.

13.

14.

(b) whether an institution that discriminates in its infernal policies can
effectively teach Ethics and Professionalism; or

(¢) whether an institution that discriminates in its internal policies can
effectively teach constitutional and human rights law?

Policy Considerations

Is the discriminatory effect of the Community Covenant Agreement on TWU’s
hiring policies for its professors a relevant consideration for the LSBC under the
Legal Profession Act and the Law Society Rules?

Can either teachers or students who acknowledge a faith-based doctrine as the
ultimate authority understand or give meaningful effect to the Rule of Law in a
Constitutional democracy?

Does the Community Covenant Agreement violate academic freedom? If so, is this
a relevant consideration in the LSBC’s exercise of its discretionary power under
Law Society Rule 2-27(4.1) to approve TWU as an approved faculty of law?

Practical Considerations

I's there a principled reason for the LSBC to take a different position than the two
FLSC Committees (the Approval Committee and the Special Advisory
Committee) that the TWU law school program meets the National Requirement,
and that there is no “public interest bar to approval of TWU’s proposed law
school or to admission of its future graduates to the bar admission programs of
Canadian law societies” (para, 65 of the Special Advisory Committee report)?

Should the LSBC give any consideration to the possibility that there may be non-
uniformity across Canada, as other law socicties may decide either to approve or
to disapprove TWU graduates’ degrees in their jurisdictions?

If TWU is not approved by the LSBC, are there any implications with respect to
foreign students who have attended religious schools in other countries (e.g.
Catholic University, BYU, Liberty University, Baylor University) and who wish to
apply to practice law in British Columbia?

Is there merit to the position that approving a faculty of law at TWU would
actually enhance diversity in the legal profession, on the basis its policies are
minority views?

If TWU’s proposed law school is approved by the LSBC, could PLTC courses be

designed to address the concerns relating to the problem of apprehended
intolerance? '

Should consideration be given to the LSBC’s role as regulator of the legal
profession and its capacity to discipline lawyers for discriminatory conduct or
otherwise harmful conduct unbecoming a Iawyer?
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23.

24,

A)

Although TWU, as a private institution, is exempted from B.C. human rights
legislation, should the LSBC consider whether TWU’s policies violate or are
otherwise inconsistent with human rights legislation in British Columbia or in
other provinces? If so, should the LSBC disassociate itself from a school whose
policies may violate or run contrary to this legislation?

As requested by the LSBC, references are provided below each consideration. These
references illustrate the origin and discussion of the considerations, but are not intended
to be exhaustive.

Moreover, while particular sources are referenced below, these constitute but a small
percentage of the submissions received by the LSBC. The material is voluminous and
the references that have been selected are meant only to provide a representative sample
of the numerous submissions delivered to the LSBC.

Finally, many of the submissions received by the LSBC, whether for or against TWU’s
proposed law school, address multiple issues. Accordingly, even if a source is listed
under several of the considerations, the reader should not assume that that particular
source did not address further issues. Any omissions in this regard should not be taken as
preferential treatment for one source or another or for one position or another.

Legal Considerations

Is the Supreme Court of Canada decision in TWU v. BCCT distinguishable from
the circumstances presently before the Benchers?

(i) Professor Elaine Craig published a paper in 2013 entitled, “The Case for the
Federation of Law Societies Rejecting Trinity Western University's Proposed Law
Degree Program” (2013) 25:1 C.J.W.L. 148 (the “Craig Paper™). While the Craig Paper
directs its arguments against the FLSC’s preliminary approval of TWU’s proposal,
Professor Craig has asked the LSBC to consider her paper in making its determination
pursuant to Law Society Rule 2-27(4.1): see letter from Professor Craig to Timothy
McGee, Q.C., Executive Director, Law Society of British Columbia, dated March 1, 2014
at p. 1, infra. Accordingly, it is assumed that all references to the FL.SC in Professor
Craig’s paper can be substituted with the LSBC. : :

Professor Craig takes the position that TWU v. BCCT is distinguishable, on two primary
bases: (1) the standard of review would be different in this case and any decision would
be treated with deference by the courts; and (2) both societal and Charter values have
evolved, such that today’s decision-makers are expected to be inuch more protective of .
gay and lesbian equality than were the decision-makers when TWU v. BCCT was
released.

With respect to the first basis relating to the standard of review, she states at pp. 166-167:




Guild Yule...

BARRISTERS AND SOLICITORS

Page 11

In making its decision, the Federation will be required to balance freedom of religion and
cquality (as was the BCCT), However, unlike in Trinity Western, the balance struck by
the Federation would be reviewed on a standard of reasonableness. Provided the
Federation achieves a reasonable balance between protecting fieedom of religion and
protecting equality, its decision will be upheld.

... In making its decision, the Federation must ask how to pursue its objectives in away
that will best protect the Charter values at issue. If the decision is judicially reviewed, the
question will be whether “in assessing the impact of the relevant Charrer protection and
given the nature of the decision and the statutory and factual contexts, the decision
reflects a proportionate balancing” of the Charfer rights and values at play, Again, this
question will be approached with deference. The Federation’s decision will be
unreasonable if, in pursuing its objectives, it disproportionately impairs a Charter
gnarantee — in this case, either freedom of religion or equality.

A decision by the Federation not to approve a law degree from TWU would affect the
interests of TWU law graduates ... Unlike graduates from other Canadian law schools,
TWU law graduates would not be eligible for licensure to practice law in Canada
imimediately following graduation and completion of a provincial bar exam and atticles.

The question is whether this impact on freedom of religion is unreasonable in light of the
Federation’s mandate. The answer is no. The Federation must take into consideration the
impact of its decision on freedom of religion. However, it must do so in a way that
balances the impact on freedoin of religion with both its mandate to protect the public
interest and competing Charfer values such as equality. A proper balance of the
Federation’s nandate with all of the Charrer rights and values at issue requires that the
Federation not approve a law degree from TWU. Not only is it reasonable for the
Federation to reject TWU’s application, but it would actually be unreasonably dismissive
of equality protections for them to do otherwise.

As for the second basis regarding changing societal values, she argues at pp. 168-169:

As socictal values change, what constitutes a reasonable balance between protecting
freedom of religion and protecting against discrimination on the basis of sexual
orientation also changes. The Court’s evolving jurisprudence on gay and lesbian equality
clearly reflects this position. For example, in R, v. Tran, {2010 SCC 58 at para. 34] the
Courtt rejected the same gay panic defence it had accepted for decades on the basis that
“the ordinary person standard must be informed by contemporary norms of behavior,
including fundamental values such as the commitment to equality provided for i the
Canadian Charter of Rights and Freedoms.” In Canada (Atiorney General) v Hislop,
{2007 SCC 10] the Court explicitly recognized that despite constitutional recognition in
1995, equal protection under the law has been achieved gradually for gays and lesbians as
social, legal, and political norms have become more tolerant of sexual minorities,

Today’s decision makers are expected to be much wnore protective of gay and lesbian
equality than were the decision makers of ten, fifteen, or twenty years ago. Trinify
Western University was decided twelve years ago. The majority in that case found that
the equality interests of gays and lesbians were not sufficiently jeopardized by a public
school system with teachers educated in a university that discriminates on the basis of
sexual orienfation: “While homosexuals may be discouraged from attending TWU, a
private institution based on particular religious beliefs, they will not be prevented from
becoming teachers.” Societal values have evolved. The Court in Trinipy Western
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University addressed the inequality towards sexual minorities by concluding that the
discriminatory policy was okay because “TWU is not for everybody.” A reasonable
balance between freedom of religion and equality for gays and lesbians based on
contemporary standards requires ascribing more weight to the equality interest than what
is attributed to it by resolving the tension with the conclusion that no one is saying that
gays cannot be teachers.

{Citations omisted. ]

Professor Craig also argues that the justification for denial relied on by the FLSC would
be different than the argument made by the BCCT in TWU v, BCCT (i.e., that teachers
trained in an institution that discriminates on the basis of sexual orientation might
perpetuate discriminatory attitudes in the public school classroom).

In that regard, she first argues that the FLSC’s decision not to approve would be justified
because it is reasonable to conclude that principles of equality, non-discrimination and
the duty not to discriminate — requirements of the FLSC’s accreditation framework —
cannot be taught in an environment with discriminatory policies.

Second, she says that it is reasonable to conclude that critical thinking about ethical
issues cannot be taught by an institution which violates academic freedom and which
requires that all teaching be done from the perspective that the Bible is the sole, ultimate,
and authoritative source of truth for all ethical decision making. In that regard, she says
that this is different from the BCCT’s argument in TWU v. BCCT, in that it is not a
prediction that TWU law graduates would discriminate. Accordingly, it is not a
conclusion that requires empirical evidence of discrimination by TWU law graduates.

(i)  In response to Professor Craig’s paper, in his memorandum to the FLSC, dated
March 21, 2013, John Laskin, Q.C. writes that TWU v. BCCT is binding in these
circumstances (the “Laskin Memorandum™). He provides three reasons: (1) the
circumstances currently before the Benchers share many parallels with the circumstances
that prevailed in TWU v. BCCT; (2) the Supreme Court of Canada has consistently
rejected a hierarchical approach to rights and values and instead, as it did recently in
Saskatchewan (Human Rights Commission) v. Whatcott, 2013 SCC 11 (*Whatcolt”), has
confirmed that courts are required to balance equality and freedom of religion values to
the point at which conduct linked to the exercise of freedom of religion results in actual
harm; and (3) there appears to be no evidence of actual harm in this case: pp. 4-6.

(iii)  Letter from Jonathan S. Raymond, Ph.D., President and Acting Chancellor of
Trinity Western University, to the Canadian Common Law Program Approval
Committee of the FLSC dated November 29, 2012.

Citing TWU v. BCCT at paras. 25, 33 and 35, Mr. Raymond takes the position that the
Supreme Court of Canada has “already answered the question as to whether the

335,

Community Covenant ‘is inconsistent with federal or provincial law’”: p. 2.
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(iv)  Letter from the Sexual Orientation and Gender Identity Conference and the
Equality Committee of the Canadian Bar Association (“SOGIC”) to the FLSC, dated
March 18,2013, at p. 2.

SOGIC argues that 7THWU v. BCCT can be distinguished from these circumstances, on two
bases. First, the BCCT was not directly applying either the Charter or the province’s
human rights legislation when making its decision, which the LSBC is required to do in
this case. SOGIC cites Doré v. Barreau du Québec, 2012 SCC 12 at para, 27 (“Doré™) in
support of this position. Second, recent Supreme Court of Canada
jurisprudence “demonstrates a higher degree of deference to administrative decision-
makers when dealing with Charter and human rights issues™.

(v)  Memorandum of Geoffrey Gomery, Q.C. to the FLSC, dated May 8, 2013, at pp.
9-11 (the “Gomery Memorandum™).

Mr. Gomery disagrees with Professor Craig that 7TWU v. BCCT can be distinguished on
the basis that societal values have evolved to the extent that “the balance between
freedom and religion and equality for gays and lesbians now tilts more to the protection
of equality”: p. 9. While he acknowledges that the Supreme Court’s s. 15 analysis has
evolved — which evolution he says is demonstrated in Quebec v. 4., 2013 SCC 5 — he
does not view this evolution as “foreshadowing a different outcome were the issue in
TWU v. BCCT to arise again™ p. 9. Rather, citing Whatcott and Doré at paras. 32-42, Mr,
Gomery says that the Supreme Court has “reaffirmed its commitment to an analytical
approacly that balances equality rights against other rights protected under the Charter,
giving appropriate weight to each™ p. 9. '

In addition, while Mr. Gomery agrees that the LSBC’s mandate under the Legal
Profession Act is broader than was the BCCT’s mandate under the Teaching Profession
Act, he takes the position that in order to succeed, TWU’s opponents must adduce some
evidence that there will be an adverse effect on the educational process, educational
outcomes ot the students themselves. :

(vi)  Letter from Kevin G. Sawatsky, Vice-Provost (Business) and University Legal
Counsel of Trinity Western University, to the FLSC, dated May 17, 2013, at pp. 8-13 (the
“Sawatsky Letter”).

Mr. Sawatsky takes the position that many of the opponents’ arguments “have already
had a thorough hearing before, and been rejected by, the Supreme Court of Canada™: p.
15. He provides the following comments:

1. The analysis in TWU v. BCCT relating to TWU’s right to equal treatment is not
limited to B.C. law, as it was broadly “based on preserving human rights and
Charter values in acknowledging TWU’s right to a teacher education program™:
p. 9. As such, the Court’s approach was “consistent with how courts and tribunals
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protect religious beliefs in the context of all human rights legislation in Canada,
not just in B.C.”; p. 10. The Charter “applies to protect TWU and the members of
its community across the country™: p. 10. '

2. While the Civil Marriage Act, S.C. 2005, c. 33 [Civil Marriage Acf] reflects
socictal change, such change has not “undermined the constitutional protection
afforded TWU and the members of its community”: p. 11. Rather, the Preamble
and s. 3.1 of that Act show that “same-sex marriage was not intended to
undermine freedom of religion or freedom of association by those holding
religious beliefs that marriage is ‘the union of a man and woman to the exclusion
of all others™: p. 11.

3. There is no evidence that TWU graduates are hostile to gay and lesbian people,
that TWU hides homophobia in Christian values, or that TWU graduates will fail
to uphold the basic values of non-discrimination: pp. 13, 15.

{vii))  Submissions prepared by a group of UBC students and certain faculty members at
the UBC Faculty of Law, delivered to the LSBC on March 2, 2014, at pp. 14-21 (the
“UBC Submissions to Disapprove TWU™),

It is argued in the UBC Submissions to Disapprove TWU that TWU v. BCCT will not
dictate the result in this case, for three primary reasons.

First, it is argued that the Community Covenant Agreement as it reads today differs
substantially from the covenant that the Supreme Court reviewed in TH'U v. BCCT, such
that TWU v. BCCT can be distinguished from these circumstances. In particular, the
authors of the UBC Submissions to Disapprove TWU highlight the fact that the
Comtmunity Covenant Agreement contains “an explicit disciplinary provision by which
TWU reserves the right to ‘discipline, dismiss, or refuse a student’s re-admission to the
University”: p. 16, It is argued that in considering the disciplinary provision, a court
would come to a different conclusion in this case:

Having identified that LGBTQ students would be unlikely to apply to TWU, the majority
in Trinity Western University v BC College of Teachers defined the residual question as
being whether “the voluntary adoption of a code of conduct based on a person’s own
religious beliefs, in a private institution, is sufficient to engage s. 15%. Justices lacobucci
and Bastarache held that reaching this conclusion would be contrary to freedom of
conscience and religion. However, this passage of the majority decision does not engage
with the possibility that a TWU student (including a Christian TWU student) may hold
different religious beliefs from those articulated in a document such as the Community
Covenant Agreement. Under TWU’s present rules, for the duration of his or her studies at
TWU, such a student is compelled to accept constraints on his or her capacity to act in
accordance with personal beliefs to the extent that they are inconsistent with the
requirements of the Community Covenant Agreement. Failure to abide by these
constraints may lead to disciplinary consequences, including expulsion.

[Citations ormitted.]
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Secondly, the authors say that “the responsibilities of law schools to teach non-
discrimination may be distinguished from the requirements that were imposed on teacher
education”; p. 35. At p. 35, they argue:

In her letter to the Nova Scotia Barristers Society, former law professor Dianne Pothier
argues that the responsibilities of law schools to teach non-discrimination may be
distinguished from the requirements that were imposed on teacher education in 2001:

Law Schools are mandated to teach legal principles of equality, in the
constitutional and statutory context. Furthermore, while public school
teachers carry only the obligation of all members of the community not
to discriminate in the provision of public services, lawyers have an
extra level of responsibility. Lawyers are potentially involved in the
administration of constitutional and statutory equality and anti-
discrimination provisions. Thus there is good reason to impose a higher
bar than in BCCT v. TWU, ie. good reason for going beyond looking
for specific evidence that TWU Law School graduates will, as a group,
engage in discriminatory conduct.

Third, it is argued that subsequent Supreme Court case law has altered the legal
landscape and that 7WU v. BCCT should be read in the context of this more recent case
law: p. 19.

The authors first argue that the standard of review in this case would not be comrectness,
as was applied in WU v. BCCT, Rather, the Court in Doré has affirmed that “the
appropriate standard of review for discretionary decisions that implicate Charter values is
‘reasonableness’, contextually applied”: p. 15. In that regard, the authors argue that the
“proportionality test will be satisfied if the measure falls within a ‘range of possible,
acceptable outcomes’ and is explained by reasons exhibiting ‘justification, transparency
and intelligibility’”: p. 15.

Moreover, although the Court in Whatcott was dealing with s. 1 of the Charter, the
authors say that the Court’s approach in that case “offers a reasonable characterization of
the task now presented to the Law Society™:

[66] We are therefore required to balance the fundamental values underlying freedomn
of expression (and, later, freedom of religion) in the context in which they are invoked, -
with competing Charter rights and other values essential to a fiee and democratic society,
in this case, a commitment to equality and respect for group identity and the inherent
dignity owed to all human beings...

Based on the above, the authors say that on a review of the LSBC’s decision, a court will
read Doré and Whatcott together and will ask: “given the nature of the decision and the
particular statutory and factual contexts, did the decision-maker properly assess the
impact the decision would have on the relevant Charter value?”: p. 19. If the court
answers in the affirmative, the authors say that it “will conclude that the decision-maker
proportionately balanced statutory objectives and Charter values to arrive at a reasonable
outcome”: pp. 19-20.




Guild Yule...

BARRISTERS AND SOLICITORS

Page 16

Next, the authors assert that the Court in Whatcott, at para. 124, “roundly rejected the
proposition that one could distinguish between disapprobation of acts that are integral to
a person’s identity — such as expressions of sexual intimacy -- and disapprobation of the
person or group who engages in those acts™ p. 20. As a result, TWU can no longer rely
on the argument that “one can meaningfully distingumsh between the prohibition of
certain conduct and discrimination against groups who are defined in part by that
conduct”: p. 21.

Finally, the authors take the position that given the Court’s comments in Whatcott,
evidence of actual harm is no longer required. They state at p. 35:

In Trinity Western University v BC College of Teachers, a majority of the Supreme Court
of Canada held that there must be actual evidence of discriminatory practices before the
freedom of religion of TWU students could be limited by requiring additional education.
Those of us who subscribe to the first recommendation submit that the Community
Covenant Agreement constitutes actual discrimination in s current form. However, we
also note that in Saskatchewan v Whatcott, the Court held that evidence of actual harm
was not required i order to justify limiting freedom of expression where the purpose of
that limitation was to address the harms of systemnic discrimination. In this instance and
having regard to the research cited above (most of which has been published since 2001},
we sugpest that waiting for further evidence of actual harm is both unnecessary and
improper.

(viii)) Submissions to the LSBC from UBC Faculty of Law, student working group on
freedom of religion, delivered to the LSBC on March 2, 2014, at pp. 54-59 (the “UBC
Submissions to Approve TWU™).!

The authors of the UBC Submissions to Approve TWU argue that THWU v. BCCT is still
good law and that it is binding, given the strong correspondence between the factual
circumstances in TWU v. BCCT and the present situation: p. 58.

In response to Professor Craig’s “case that 7WU v BCCT is no longer a reliable source of
law”, the authors provide the following commentary at pp. 58-59:

The basis of Prefessor Craig’s contention is twofold. First, it is claimed that the standard
of review applied to the assessment of administrative decisions such as those in TIVU v
BCCT is no loenger correctness but reasonableness. Second, it is claimed that Canadian
social values and attitudes have changed in subsequent years. Recent Canadian history
has been marked by a trajectory of growing sensitivity to and intolerance of
discrimination against homosexual members of our community. She contends that this
social reality is reflected in recent discrimination cases such as R v Tran, and can be
expected to drive future Charter jurisprudence. For the purposes of this memo we will
only address Professor Craig’s second claim, since whether or not the standard of review
has changed should not have any substantive effect on the current decision before the
Law Society of BC.

It can be conceded that Canadian “societal vaiues have evolved” with respect to the legal
protection and treatment afforded homosexual individuals. This is a welcome and

! Note that this submission was attached behind the UBC Submissions to Disapprove TWU.
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positive development. But this fact has no bearing upon the issue of the accreditation of
faith-based institutions for the purposes of the professional education of its memnbers.
Increased focus upon one deeply held Charrer value cannot be understood to somehow
imply the dimmishment of other deeply held Ciharter values. A greater application of
Section 15 to orientation-based discrimination, as distinct: from other bases for
discrimination, should not come at the expense of freedom of religion. This is parﬂcuiar]y
the case in 7HU v BCCT. |

The Supreme Court of Canada has not indicated that its approach to the balancing of
rights or the value afforded freedom of religion has changed in substance. In addition to
Multani, other decisions have affirmed the reasoning in THU v BCCT. Last year, in
Whatcott, the court unambiguously stated that “the protection provided under s. 2(a)
should extend broadly.”

Alternatively, it could be argued that Professor’s Craig’s analysis might work to
strengthen the Court’s protection of freedom of religion in cases such as TWU v BCCT.
The more a religiously-grounded position or opinion represents a minority position
within the broader context of Canadian culfure, a trend which may continue with respect
to traditional Christian views on mairiage, the more vulnerable it will be to
unconstitutional infringement by the majority. In such cases the court should respond
vigilantly to protect freedom of religion.

Fundamentally, it inust be recognized that THU v BCCT is the constitutional law in
Canada. It caimot be set aside because one hopes that it would be decided differently
today. Vague appeals to societal values are an insufficient legal basis to challenge the
ruling. It is not a safe course to presume, without clear direction from the SCC, that TIFU
v BCCT has been in any way been substantially modified or invalidated. Respect for the
rule of law requires that it be followed unless it can be distinguished on the facts.

[Citations omitted.]

Moreover, the authors address whether the following considerations provide grounds for
distinguishing the current circumstances froin the facts of THWU v, BCCT: (1) whether
lawyers play a unique role in society such that religious freedom should be outweighed
by a concern for discrimination within the legal profession; (2) whether the changes made
to the Community Covenant Agreement after 2011 have a relevant impact on the
analysis; and (3) whether there is evidence that public harm would be caused by
graduates of TWU’s proposed law program.

With respect to the first consideration, while the authors acknowledge that lawyers have a
privileged position in relation to the public, they disagree that “personal beliefs of
lawyers should be subjected to greater scrutiny than those held by teachers, nurses, and
graduates of every other program TWU currently offers™: p. 55. They argue at pp. 55-56:

Teachers are responsible for the learning and development of children and their ability to
influence the beliefs and values of students is potentially significant. Still, the 2001
judgment saw no public harm that had resulted from the personal beliefs held by teachers
from TWU. In the private legal market, the public has the freedom to choose its legal
representation and avoid the potential for conflict where religious opinions are of
concern. Lawyers employed in the public sector, like many government employees, are
screened for personal conflicts of interest during the hiring process. Further, the Code of
Professional Conduct in BC prohibits discrimination of clients and defines the duties
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owed by lawyers to their clients, the state and the courts. Thus if any discrimination does
occur as a result of a lawyer’s personal beliefs, he or she is subject to discipline under the
Code regardless of the law school he or she attended. Given these factors, the ability for
lawyers to discriminate based on their personal beliefs in a manner that is harmful to the
public seems, if anything, more limited than that of teachers.

As for the second consideration, the authors argue that even though the disciplinary
provision is an addition to the original covenant, it “does not alter the weight or
significance of the covenant”, for two reasons: p. 56. First, they assert that TWU’s power
to discipline a breach under the old covenant was implied in its assertion that if a student
could not commit to such standards, he or she should consider enrolling elsewhere.
Second, they say that this cannot be a legally significant distinction, given that “the
Cowrt’s analysis in TWU v BCCT proceeded on the basis that even, given the older
Community Standards, a homosexual student would not have been interested in applying
for admission™: p. 57.

Lastly, with respect to public harm, the authors argue as follows at p. 57:

In TWU v BCCT the court found no evidence that public harin had been caused by
graduates of TWU’s teaching prograin. No such evidence has been suggested in the
present case. To hypothesize that law graduates with certain beliefs would cause public
harm is pure conjecture, and the assuinption that lawyers with particular religious views
will necessarily discriminate against their clients is unfounded speculation. “In
considering the religious precepts of TWU instead of the actual impact of those beliefs on
the school environment, the BCCT acted on the basis of irrelevant considerations.”
Decision-makers may only weigh competing Charter rights using actual evidence, not
concerns about the reasonableness or objective validify of those religious convictions. As
nofed above, if individual TWU law graduates behave unethically, the Law Society will
be right to respond.

The assunption that religious institutions are incapable of training students to think
critically and fairly is unfounded and based entirely on stercotype. Many Christian law
students and lawyers across Canada hold beliefs that are routinely challenged in the
course of their education, practice and personal lives. These challenges, if anything,
refine their critical faculties by requiring themn to actively engage with and consider how
their beliefs inform their conduct as legal professionals. To argue that the religious
perspective taught at TWU is harmful overlooks the value of diversity in the legal
profession and is premised on the mmplicit assumption that lawyers cannot practice
ethically if they hold religious beliefs. Such arguments privilege a non-religious
worldview above all others and seek to preciude religious freedoms from protection in
spheres of public influence. Canadian law requires a balancing of these competing values,
and rights, nof a hierarchy.

(ix) Amy Sakalauskas and Ronald MacDonald, Q.C. provided their written
submissions to the Nova Scotia Barristers’ Society for the LSBC to consider (the
“Sakalauskas/MacDonald Submissions™).

At p. 13, they argue that even if 7WU v. BCCT continued to be good law, it would not
apply in these circumstances:
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The issue in BCCT was whether teachers who graduated from TWU would discriminate.
That s not the issue before the Society, The issue here is whether it is contrary to the

ublic interest for a law society to accredit a school that discrimninates against those who
are able to enter their law school on the basis of sexval orientation. Moreover, and as was
eloquently argued by Rev Dr Yates in her subimission to council on behalf of the United
Church, law schools and legal profession regulators bear a special and unique
responsibility for protecting human rights and equality.

This case is different. The Supreme Court of Canada recently demonstrated that they will
change law based on a different argument, even when considering the same Criminal
Code section. For example, in Reference re ss. 193 & 195.1(1)(c) of Criminal Code
(Canada), the Supreme Court upheld Criminal Code prostitution provisions against a
Charter challenge that they violated a person’s freedom of expression, However, that law
has now changed: in Canada (Attorney General} v. Bedford the Court struck down the
prostitution provisions, which on this occasion were argued on the basis the several
provisions breached the accused’s rights to security of the person under s. 7 of the
Charter,

No one should decide this case based on BCCT, It is not binding on these facts and it is
not clear that the BCCT reasoning remains good law.

[Original emphasis.]

(x)  Professor Craig enfered a submission to the LSBC, dated March 1, 2014, that
responds to the various criticisms of the Craig Paper in the Special Advisory
Comunittee’s Final Report (December 2013) and the Laskin Memorandum (the “Craig
Reply Submissions™).

In the Craig Reply Submissions, Professor Craig repeats her above contention that no
evidence is required. However, she clarifies that the grounds that she advanced for
rejecting TWU are “not based on the assumption or suggestion that hypothetical TWU
law graduates would discriminate™: p. 9. Rather, TWU’s proposed law school should be
rejected “based on the fact this university does discriminate” (original emphasis): p. 9.

She further states that the reasoning in Whatcott — while not definitive, given that the
Court was considering the constitutionality of hate speech — indicates “the Court now
recognizes the inherent difficulty of proving the harmful effects of discriminatory
practices and will take this into account when balancing competing Charter values”
(original emphasis): p. 10.

Finally, at pp. 10-11, Professor Craig invites the LSBC to consider the legal opinion
offered by constitutional law and equality scholar Dianne Pothier on the applicability of
TWU v. BCCT in these circumstances. Professor Pothier argues, in part:

The Simon Fraser teacher training curriculum [considered i 7WU v. BCCT] did not have
any anti-discrimination component. In contrast, Law Schools are mandated to teach legal
principles of equality, in the constitutional and statutory context. Furthermore, while
public school teachers carry only the obligation of all members of the community not to
discriminate in the provision of public services, lawyers have an extra level of
responsibility. Lawyers are potentially involved in the administration of constitutional -
and statutory equality and anti-discrimination provisions. Thus there is good reason to
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(xi)

impose a higher bar than in BCCT v. TWU, i.e. good reason for going beyond looking for
specific evidence that TWU Law School graduates will, as a group, engage in
discriminatory conduct.

.. Law Societies are in a position to address [the issues of discrimination raised by the
TWU Community Covenant] by adding an extra step to the bar admission process. If a
law degree from TWU were treated as in the same category as those from foreign law
schools, the National Committee on Accreditation requirements, or some provincial
counterpart, could be used to fill the gap in requirements for admission to a Canadian bar.

In a Jetter to the FLSC dated March 3, 2014, at p. 2, West Coast Legal Education

and Action Fund (“LEAF”) submits that the LSBC should not see itself as bound by
TWUv. BCCT:

In our view, there is a strong argument that the Court would consider the issue differently
today. Much has changed regarding the social, political, and legal considerations at play;
as Professor Elaine Craig argues, social values have evolved, and “[t]odays’ decision-
makers are expected to be much more protective of gay and leshian equality than were
the decision-inakers of ten, fifleen or twenty years ago.” Legal protections not available
to Canada’s LGBTQ communities when the Teachers College case was decided,
including recognition of same-sex marriage, rights of same-sex common law couples to
the benefits of provincial family law legislation, and the addition of gender identity and
expression as prohibited grounds of discrimination in some _]UI‘iSdiCthnS have changed
the Jegal landscape for LGBTQ people in Canada.

Furthermore, at p. 3, LEAF argues that the facts in this case are distinguishable from
those in THWU v. BCCT. Namely, it says that “a discriminatory law school has particular
- implications that distinguish it from other faculties” (original emphasis).

(xii)

As noted above, the Supreme Court of Canada in Whatcot! at para. 66, confirmed

that courts are required to balance equality and freedom of religion values to the point at
which conduct linked to the exercise of freedom of religion results in actual harm:

()

@

[66] We are therefore required to balance the fundamental values underlying freedom
of expression (and, later, freedom of religion) in the context in which they are invoked,
with competing Charter rights and other values essential to a free and democratic society,
in this case, a commitment to equality and respect for group identity and the inherent
dignity owed to all human beings...

[Citations omitted.]

Does the LSBC’s mandate in section 3 of the Legal Profession Act to “uphold
and protect the public interest in the administration of justice” differ in a
material way from the “object” of the BCCT “to establish...standards for the
education professional responsibility and competence” of teachers, having
regard for the public interest?

As at the time 7WU v. BCCT was litigated, s. 4 of the Teaching Profession Act

read as follows:
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Object

4 1t is the object of the college to establish, having regard to the public interest, standards
for the education, professional responsibility and competence of its members, persons
who hold certificates of qualification and applicants for membership and, consistent with
that object, to encourage the professional interest of its members in those mafters.

(ii) Section 3 of the Legal Profession Act currently provides:

Object and duty of society

3 Tt is the object and duty of the society to uphold and protect the public interest in the
administration of justice by '

(a) preserving and protecting the rights and freedoms of all persons,

(b) ensuring the independence, integrity, honour and competence of lawyers,

(c) establishing standards and programs for the education, professional responsibility and
competence of lawyers and of applicants for call and admission,

(d) regulating the practice of taw, and

(e) supporting and assisting lawyers, articled students and lawyers of other jurisdictions
who are permitted to practise law in British Columbia in fuifilling their duties in the
practice of law.

(iii)) In TWU v. BCCT at paras. 13, 17, 19, 26-28, the Court addressed BCCT’s
mandate to establish standards provided for in the Act, in light of the statute’s general
purpose to ensure that “the fulfilment of public functions is undertaken in a manner that
does not undermine public trust and confidence”. It stated

[13] Our Court accepted in Ross v. New Brunswick Schoof District No. 15, [1996] 1
S.C.R. 825, that teachers are a medium for the transmission of values. It is obvious that
the pluralistic nature of society and the extent of diversity in Canada are important
elements that must be understood by future teachers because they are the fabric of the
society within which teachers operate and the reason why there is a need to respect and
promote minority rights. The suitability for entrance into the profession of teaching must
therefore take into account all features of the education program at TWU. We agree with
Rowles J.A. that “[i]t is clear from the terms ‘professional responsibility and competence
of its members’ that the College can consider the effect of public school teacher
education prograins on the competence and professional responsibility of their graduates”
(para. 197). The power to establish standards provided for in s. 4 of the Act must be
interpreted in light of the general purpose of the statute and in particular, the need to
ensure that “the fulfilment of public functions is undertaken in a manner that does not
undermine public trust and confidence” (Ross, supra, at para. 84). Schools are meant to
develop civic virtue and responsible citizenship, to educate in an environment free of
bias, prejudice and intolerance. It would not be correct, in this context, to limit the scope
of 5. 4 to a determination of skills and knowledge.

{17 ... In the present instance, we are also dealing with the discretion of an
administrative body to determine the public interest. The present context is, however,
very different. We have already mentioned that s. 171(1) of the School Act states that the
Minister of Education must appoint an education advisory council to “advise the minister
on policy matters respecting education”. Section 11 of the School Regulation expands
upon the role of the education advisory council and provides that it may advise the
minister on “overall policies of the education system including, without limitation, the
following areas: ... (b) the teaching profession™. Even if bylaws on discriminatory
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practices were adopted by the BCCT by virtue of the s. 4 public interest provision,
pursuant to s. 24 of the Teaching Profession Act, these bylaws would have to be filed
with the minister within 10 days and would be subject to disavowal. Therefore, the BCCT
is not the only government actor entrusted with policy development. Furthermore, its
expertise does not qualify it to interpret the scope of human rights nor to reconcile
competing rights. It cannot be seriously argued that the determination of good character,
which is an individual matter, is sufficient to expand the jurisdiction of the BCCT to the
evaluation of religious belief, freedom of association and the right to equality
generally, As mentioned in Pushpanathan, the expertise of the tribunal must be evaluated
in relation to the issue and the relative expertise of the court itself. The BCCT asked for a
legal opinion before its Jast denial of the TWU application; it relied on someone else’s
cxpertise with regard to the issue before us. It has set standards for teachers, but this has
never incliuded the interpretation of human rights codes. The absence of a privative
clause, the expertise of the BCCT, the nature of the decision and the statutory context all
favour a correctness standard.

[19] The perception of the public regarding the religious beliefs of TWU graduates
and the inference that those beliefs will produce an unhealthy school environment have,
in our view, very little to do, if anything, with the particular expertise of the members of
the BCCT. We believe it is particularly important {o note here that we are not in a
situation where the Council is dealing with discriminatory conduct by a teacher, as
in Ross. The evidence in this case is speculative, involving consideration of the potential
future beliefs and conduct of graduates fromn a teacher education program taught
exclusively at TWU. By contrast, in Ross the actual conduct of the teacher had, on the
evidence, poisoned the atmosphere of the school (Ross, supra, at paras. 38-40 and
101). More importantly, the Council is not particularly well equipped to determine the
scope of freedom of religion and conscience and to weigh these rights against the right to
equality in the context of a pluralistic society. The public dimension of religious freedom
and the right to determine one’s moral conduct have been recognized long before the
advent of the Charter (see Saumur v. City of Quebec, [1953] 2 5.C.R. 299, at p. 329) and
have been considered to be legal issues. The accommodation of beliefs is a legal question
discussed in R v. Big M Drug Mart Ltd., [1985} 1 S.C.R. 295, and Ross. Perceptions
were a concern in Ross, but they were founded on conduct, not simply beliefs. The
respondent in this case argued that the refusal of accreditation would create the
perception that the BCCT does not value freedom of religion and conscience and

" endorses stereotypical attributes with regard fo TWU graduates. All this to say that even
if it was open to the BCCT to base its decision on perception rather than evidence of
actual discrimination or of a real risk of discrimination, there is no reason to give any
deference to that decision.

26] This is not to say that the BCCT erred in considering equality concerns pursuant
to its public interest jurisdiction. As we have already stated, concerns about equality were

- appropriately considered by the BCCT under the public interest component of s. 4 of
the Teaching Profession Act. The importance of equality in Canadian society was
discussed by Cory J. for the majority of this Court in Friend v. Alberta, [1998] 1 S.C.R.
493, at para. 67:

The rights enshrined in s. 15(1) of the Charfer are fundamental to
Canada. They reflect the fondest dreams, the highest hopes and finest
aspirations of Canadian society. When universal suffrage was granted it
recognized to some extent the importance of the individual. Canada by
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the broad scope and fundamental fairness of the provisions of s. 15(1)
has taken a further step in the recognition of the fundamental
importance and the innate dignity of the individual. That it has done so
is not only praiseworthy but essential to achieving the magnificent goal
of equal dignity for all. It is the means of giving Canadians a sense of
pride. In order to achieve equality the intrinsic worthiness and
importance of every individual must be recognized regardless of the
age, sex, colour, origins, or other characteristics of the person. This in
turn should lead to a sense of dignity and worthiness for every
Canadian and the greatest possible pride and appreciation in being a
part of a great nation.

[27] The equality guarantees in the Charter and in B.C.’s human righis legislation
include protection against discrimination based on sexual orientation. In Egan v. Canada,
[1995] 2 S.C.R. 513, this Court unanimously affirmed that sexual orientation is an
analogous ground to those enumerated in s. 15(1) of the Charter. In addition, a majority
of this Court explicitly recognized that gays and lesbians, “whether as individuals or
couples, form an identifiable minority who have suffered and continue to suffer serious
social, political and economic disadvantage” (para. 175, per Cory I.; see also para.
89, per L’Hewreux-Dubé 1.). This statement was recently affirmed by a majority of this
Court in M v. H., [1999} 2 S.C.R. 3, at para. 64. See also Vriend, supra, and Little Sisters
Book and Art Emporium v. Canada (Minister of Justice), [2000] 2 S.CR. 1120, 2000
SCC 69. While the BCCT was not directly applying either the Charter or the province’s
human rights legislation when making its decision, it was entitled to look to these
instruments to determine whether it would be in the public interest to aliow public school
teachers to be frained at TWU. ‘

[28] At the same thne, however, the BCCT is also required to consider issues of
religious freedom. Section 15 of the Charter protects equally against “discrimination
based on ... religion”. Similarly, s. 2(a) of theCharter guarantees that “[e]veryone has the
following fundamental freedomns: ... freedom of conscience and religion”. British
Columbia’s human rights legislation accommodates religious freedoms by allowing
religious institutions to discriminate i their adinissions policies on the basis of
religion, The importance of freedom of religion in Canadian society was elegantly stated
by Dickson 1., as he then was, writing for the majority in Big M Drug Mart, supra, at pp.
336-37:

A truly free society is one shich can accommodate a wide variety of
beliefs, diversity of tastes and pursuits, customs and codes of
conduct. A free society is one which aims at equality with respect to
the enjoyment of fundamental freedoms and I say this without any
reliance upon s. 15 of the Charter. Freedom must surely be founded in
respect for the inherent dignity and the inviolable rights of the human
person. The essence of the concept of freedom of religion is the right to
entertain such religious heliefs as a person chooses, the right to declare
religious beliefs openly and withont fear of hindrance or reprisal, and
the right to manifest religious belief by worship and practice or by
teaching and dissemination. But the concept means more than that,

Freedom can primarily be characterized by the absence of coercion or
constraint. If a person is compelled by the state or the will of another to
a course of action or inaction which he would not otherwise have
chosen, he is not acting of his own volition and he cannot be said to be
truly free, One of the major purposes of the Charter is to protect,
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within reason, from compulsion or restraint. Coercion includes not
only such blatant forms of compulsion as direct commands to act or
refrain from acting- on pain of sanction, coercion includes indirect
forms of control which determine or limit alternative courses of
conduct available to others, Freedom in a broad sense embraces both
the absence of coercion and constraint, and the right to manifest beliefs
and practices. Freedown means that, subject to such limitations as are
necessary to protect public safety, order, health, or morals or the
fundamental rights and freedoms of others, no one is to be forced to act
in a way contrary to his beliefs or his conscience.

What may appear good and true to a majoritarian religious group, or to
the state acting at their behest, may not, for religious reasons, be
imposed upon citizens who take a contrary
view. The Charter safeguards religious minorities from the threat of
“the tyranny of the majerity”.

It is interesting to note that this passage presages the very situation which has arisen in
this appeal, namely, one where the religious freedom of one individual is claimed to
interfere with the fundamental rights and freedoms of another. The issue at the heart of
this appeal is how to reconcile the religious freedoms of individuals wishing to attend
TWIJ with the equality concerns of students in B.C.’s public school system, concemns that
may be shared with their parents and society generally.

(iv)  Mr. Gomery addresses the LSBC’s mandate under s. 3 of the Legal Profession
Act: see Gomery Memorandum at pp. 3-5, 10-11. He is of the opinion that the LSBC’s
statutory mandate is broader than that of the BCCT because the LSBC “is charged with
protecting and upholding the public interest in the administration of justice by preserving
the rights and freedoms of all persons, and, again unlike the College, the Law Society’s
mandate extends to program delivery”: p. 10. In that regard, he considers that s, 3 may be
so broad in scope that the LSBC may concern itself with what occurs in TWU’s
classrooms in deciding whether its process is a suitable one for training future lawyers. In
his view, however, if the LSBC does so, the line of reasoning logically leads to the LSBC
addressing what happens in the classrooms in other institutions.

(v} Bill 40, Legal Profession Amendment Act, 2012, 4th Sess., 39th Parl., British
Columbia, 2012, s. 2 (and associated debates in Hansard). Section 2 of Bill 40 repealed s.
3 of the Legal Profession Act and substituted it with the current language.

On its first reading, the Mimster of Justice and Attorney General introduced Bill 40, in
part, as follows:

i am very pleased fo infroduce the Legal Profession Amendmemnt Act, 2012, The bill will
amend the existing Legal Profession Act and create a new, modernized act.

These amendments have been requested by the Law Society of British Columbia, which
has worked in close partnership with ministry staff in the development of this legislation,
The amendments affirm that the protection of the public interest is the paramount purpose
and mandate of the Law Society of British Columbia.
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The Law Society of British Columbia believes that these amendments will make British
Columbia a leader in Canada in the regulation of the profession of law.

The Minister of Justice and Attorney General further stated during the Bill’s second
reading:

This legislation reflects a modernization of the Legal Profession Act, and in fact it
responds directly to a request from the Law Society of British Columbia. The purpose of
the bill is to modernize and improve the tools that the Law Society has to regulate
lawyers in British Columbia in the public interest. The objective of the Legal Profession
Acet is to ensure that the Law Society can protect the public and ensure that they are
provided with high-quality legal services while at the same time ensuring that lawyers are
treated in a manner that is fair and just.

Finally, in committee, the following exchange occurred between the Minister of Justice
and Attorney General and another Member of the Legislative Assembly:

L. Krog: Section 2 repeals section 3 and talks about the new objects of the society. I just
want to confirm with the minister that this was designed to ensure that the prime object
and duty of the Law Society was to uphold and protect the public interest and not simply
to give, if you will, an almost inferential equal importance to the society's duty to look
out for the interests of the members,

Hon. S. Bond: That’s correct. The amendments are to reflect that the Law Society is
acting on what is in the public’s interest. For example, the Canadian Bar Association
would be an advocate for tawyers., The Law Society has a broader interest — that is, to
look after the public interest. The focus is reflected through the amendment,

(b) If there is a significant difference in the discretionary powers of the BCCT
and the LSBC, does that difference affect the Supreme Court of Canada
requirement for evidenee of actual harm?

1) . InTWU v BCCT at paras. 32 and 35-38, the Supreme Court discussed the need
for actual harm in the following terms:

[32] Therefore, although the BCCT was right to evaluate the impact of TWU’s
admission policy on the public school environment, it should have considered more,
The Human Rights Code, R.S.B.C. 1996, ¢. 210, specifically provides for exceptions in
the case of religious institutions, and the legislature gave recognition to TWU as an
institution affiliated to a particutar Church whose views were well known to it. While the
BCCT says that it is not denying the right to TWU students and faculty to hold particular
religious views, it has inferred without any concrete evidence that such views will limit
consideration of social issues by TWU graduates and have a detrimental effect on the
learning environment in public schools. There is no denying that the decisiou of the
BCCT places a burden on members of a particular religious group and in effect, is
preventing them from expressing freely their religious beliefs and associating to put them
into practice. [f TWU does not abandon its Community Standards, it renounces
certification and full conirol of a teacher education program permitting access to the
public school system. Students are likewise affected because the affirmation of their
religious beliefs and attendance at TWU will not lead to certification as public school
teachers unless they attend a public university for at least one year. These are important
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considerations. What the BCCT was required to do was to determine whether the rights
were in conflict in reality.

[35] Another part of that context is the Human Rights Acr, SB.C. 1984, ¢. 22,
referred to by the Court of Appeal and the respondents (now the Human Rights Code),
which provides, in s. 19 (now s. 41), that a religious institution is not considered to
breach the Act where it prefers adherents of iis religious constituency. It cannot be
reasonably concluded that private institutions are protected but that their graduates are de
Jacto considered unworthy of fully participating i public activities. In Ontario Human
Rights Commission v. Simpsons-Sears Ltd., [1985] 2 S.C.R. 536, at p. 554, McIntyre I.
observed that a “natural corollary to the recognition of a right must be the social
acceptance of a general duty to respect and to act within reason to protect it”. In this
particular case, it can reasonably be inferred that the B.C. legislature did not consider that
training with a Christian philosophy was in itself against the public interest since it
passed five bills in favour of TWU between 1969 and 1985. While homosexuals may be
discouraged from attending TWU, a private institution based on particular religious
beliefs, they will not be prevented from becoming teachers, In addition, there is nothing
in the TWU Comimnunity Standards that indicates that graduates of TWU will not treat
homosexuals fairly and respectfully. Indeed, the evidence to date is that graduates from
the joint TWU-SFU teacher education program have become competent public school
teachers, and there is no evidence before this Court of discriminatory conduct by any
graduate. Atthough this evidence is not conclusive, given that no students have yet
graduated from a teacher education program taught exclusively at TWU, it is
instructive. Students attending TWU are free to adopt personal rules of conduct based on
their religious beliefs provided they do not interfere with the rights of others. Their
freedomn of religion is not accommodated if the consequence of ifs exercise is the denial
of the right of full participation in society. Clearly, the restriction on freedom of religion
must be justified by evidence that the exercise of this freedom of religion will, in the
circumstances of this case, have a detrimental impact on the school system,

[36] Instead, the proper place to draw the line in cases like the one at bar is generaily
between belief and conduct. The freedom to hold beliefs is broader than the freedom to
act on them. Absent concrete evidence that f{raining teachers at TWU fosters
discrimination m the public schools of B.C., the freedom of individuals to adhere to
certain religious beliefs while at TWU should be respected. The BCCT, rightfully, does
not require public universities with teacher education programs to screen out applicants
who hold sexist, racist or homophobic beliefs. For better or for worse, tolerance of
divergent beliefs is a hallmark of a denocratic society.

[37] Acting on those beliefs, however, is a very different matter. If a teacher in the
public school system engages in discrininatory conduct, that teacher can be subject to
disciplinary proceedings before the BCCT. Discriminatory conduct by a public school
teacher when on duty should always be subject to disciplinary proceedings. This Court
has held, however, that greater tolerance must be shown with respect to off-duty
conduct. Yet disciplinary measures can still be taken when discriminatory off-duty
conduct poisons the school environment. As La Forest J. stated for a unanimous Court
in Ross, supra, at para. 45;

It is on the basis of the position of trust and influence that we hold the
teacher to high standards both on and off duty, and it is an erosion of
these standards that may lead to a loss in the community of confidence
in the public school system. ! do not wish to be understood as
advocating an approach that subjects the entire lives of teachers to
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inordinate scrutiny on the basis of more onerous moral standards of
behaviour. This could lead to a substantial invasion of the privacy
rights and fundamental freedoms of teachers. However, where a
“poisoned” environment within the school system is fraceable to the
off-duty conduct of a teacher that is likely to produce a corresponding
loss of confidence in the teacher and the system as a whole, then the
off-duty conduct of the teacher is relevant.

In this way, the scope of the freedom of religion and equality rights that
have come into conflict in this appeal can be circumscribed and thereby
reconciled,

[38] For the BCCT to have properly denied accreditation to TWU, it should
have based its concerns on specific evidence. It could have asked for reports on
student teachers, or opinions of school principals and superintendents. It could
have examined discipline files involving TWU graduates and other teachers
affiliated with a Christian school of that nature. Any concerns should go fo risk,
not general perceptions. The appellant suggested in argument that it may be that
no problem was incurred because of the participation of Simon Fraser
University during the fifth year. This is rather difficult to accept. After finding
that TWU students hold fundamental biases, based on their religious beliefs,
how could the BCCT ever have believed that the last year’s program being
under the aegis of Simon Fraser University would ever correct the
situation? Simon Fraser University is supervising eight credit hours taken off the
TWU campus. There is no evidence that this instruction is in any way related to
the problem of apprehended intolerance or that there has been a change in the
mandate of Simon Fraser since the last year of the program was given fo it to
supervise in 1985. On the evidence, it is clear that the participation of Simon
Fraser University never had anything to do with the apprehended intolerance
from iis inception to the present. The organization of the program in 1985
required assistance because of the need to provide a professional development
component for certification of future teachers (see AR., at pp. 45, 47, 48, 62,
64, 90, 95 and 133). The cooperation was intended to support a small facuity in
its start-up stage (A.R., at pp. 128, 132 and 298). There is no basis for the
inference that the fifth year corrected any attitudes.

(i)  While Professor Craig does not address the LSBC’s mandate in the Craig Paper
(as, again, it was directed at the FLSC), she does argue that no empirical evidence of
discrimination by TWU graduates is required. As outlined above, she argues it is
reasonable to conclude that: (1) principles of equality, non-discrimination and the duty
not to discriminate cannot be taught in an enviromment with discriminatory policies; and
(2) critical thinking about ethical issues cannot be taught by an institution which violates
academic freedom and which requires that all teaching be done from the perspective that
the Bible is the sole, ultimate, and authoritative source of truth for all ethical decision
making.

(iii) At p. 8 of the Laskin Memorandum, Mr. Laskin states that absent evidence of
actual harm, a decision in this case not to approve TWU’s law school program based on
concerns regarding discriminatory practices would likely be regarded as unreasonable:
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The key factor in the decision in BCCT was that there was no evidence of any harm to the
public education system arising from the training of teachers at TWU. A finding based on
no evidence is not just incorrect; it is unreasonable.

It must be noted, however, that this conclusion arises within a discussion regarding the
FLSC Approval Committee’s mandate, not regarding the LSBC’s mandate under s. 3 of
the Legal Profession Act.

(iv) M Gomery, at p. 11 of the Gomery Memorandum, similarly states that he would
expect a court to strike down any decision discriminating against TWU graduates unless
evidence, rather than assumptions, grounded the decision:

The second point of ¥mportance is that the court’s decision in THU v BCCT was
grounded in an absence of evidence of harm. The court was not willing to presume harm
to students coming into contact with teachers educated at TWU, based on the community
covenant agreement. I think it very probable that in any future case the court will be
unwilling to presume harm to clients, counsel and members of the public coming into
contact with lawyers educated at TWU, based on the community covenant agreement, A
practice or standard that singles out TWU must be grounded in evidence rather than
assumptions as to the effect of the community covenant agreement on the educational
process, educational cutcomnes or the students themselves.

In my opinion, this has implications for Ms Craig’s second argument and for any rule that
would discriminate against TWU graduates. I don’t believe the court would be prepared
to presume that critical thinking and ethical conduct cannot be taught at TWU by reason
of the coimnunity covenant agreement. The court would require evidence to substantiate
the argument. If the Law Society thinks there is possibly merit to the argument, and
contemplates establishing rules on this basis, an effort should be made to determine
whether the factval underpinning of the argument is sound. Otherwise, T would expect a
court to reject the argument. Further, I would expect the court to strike down any rule
discriminating agaimst TWU graduates unless the justification for the rule was grounded
in evidence rather than assumptions.

Unlike Mr. Laskin, Mr, Gomery reached this conclusion in the context of discussing the
LSBC’s mandate under the Legal Profession Act.

(v)  Inits Final Report (December 2013), the Special Advisory Committee took the
position that the requirement of evidence of actual harm continues to be the law in
Canada, stating at paras. 26-28:

26. Some of those making submissions to the Federation about TWU’s proposed school
of law have suggested that the Court would take a different approach today to reconciling
competing Charter rights. It has also been suggested that the Court might not require
evidence of actual harm as it did in BCCT.

27. The Special Advisory Committee notes that since the BCCT case the Supreme Court
has confirmed its approach to reconciling competing rights, most recently in its decision
in Saskatchewan (Human Rights Commission) v. Whaicott, released in February 2013, In
its decision in Whatcoft, a case involving the prohibition of hate speech contained in
Saskatchewan huinan rights legislation, the Court described its task as requiring it:
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to balance the fundamental values underlying freedom of expression
(and, later, freedom of religion) in the context in which they are
invoked, with competing Charter rights and other values essential to a
free and democratic society, in this case, a commitment to equality and
respect for group identity and the inherent dignity owed fo all human
beings.

28. It is the view of the Special Advisory Cominittee that the approach of the Supreme
Court in BCCT to reconciling competing rights under the Charfer and the requirement of
evidence of actual harm continue to be the law in Canada. Although the Special Advisory
Cominittee cannot know what evidence might be presented in the event of a court
challeuge to TWU’s proposed school of law, the committee has not received evidence
that would, in its opinion, lead to a different outcome than occurred in the BCCT case.

c) If there is no evidence either of actual harm to graduates from TWU’s
faculty of law as a result of its diseriminatory policies or that TWU graduates
would engage in harmful or discriminatory conduct, would it be
unreasonable in the circumstances to refuse TWU’s application on the basis
of perceptions alone?

(1) As discussed above, Professor Craig takes the position that the decision to
disapprove TWU’s law school does not require evidence of harm of any kind: Craig
Paper at p. 169. See also Craig Reply Submissions at pp. 9-11.

(i)  As above, Mr, Laskin disagrees with Professor Craig. In his view, evidence will
be required in this case: Laskin Memorandum at p. 8.

(iii)  Again, Mr. Gomery also disagrees with Professor Craig, stating that he “would
expect the court to strike down any rule discriminating against TWU graduates unless the
justification for the rule was grounded in evidence rather than assumptions”: Gomery
Memorandum at p, 11.

(iv) It is suggested in the “Motion to University of Victoria Law Faculty Council”,
passed on February 26, 2014, that the “distinctive nature of law school renders the
barriers to access contained in the Covenant particularly problematic™:

Our concern is not that graduates of a law school at TWU would themselves discriminate,
but that TWU's discriminatory admissions policy is problematic given the symbolic and
material role of law schools in society. In this regard the LSBC should pay due attention
to the role of law schools in society in their deliberations including the following:

- that symbolically, law schools signal justice and access to justice to the broader
society;

- that a commitment to non-discriminatory access to law school is fundamental to a
society that values democratic participation and inclusion;

- that law schools are the only route to the judicial branch of government, as well as a
comnon route to public office in legislatures and executive bodies;

- and that lawyers as a group have significant social and pelitical capital, and enjoy
many privileges and responsibilities that are public in nature.
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V)
d)

(@)
(ii)
(iif)

TWU v. BCCT at para. 19 (quoted above).

In other words, is there a real possibility that a reasonable person, properly
informed and viewing the circumstances realistically and practically, could
conclude that the TWU graduates may be prone to discriminate unlawfully
and that the LSBC would be seen as sanctioning such conduct by approving
TWU's application, thus bringing the administration -of justice into
disrepute?

Professor Craig, at pp. 168-169 of the Craig Paper, argues “yes”.
Mr. Laskin, at pp. 8-9 of the Laskin Memorandum, says “no”.

The authors of the UBC Submissions to Disapprove TWU submit that public

perception would be undermined if TWU’s proposed law school was approved and that
this, in itself, is sufficient reason to disapprove same. The authors argue, in patt, at pp.

36-39:

A further concern regarding the Community Covenant Agreemnent arises from the
potential interaction between the duties imposed on TWU staff and faculty by that
agreement and associated institutional policies, and the professional responsibilities
imposed on lawyers by the Code of Professional Conduct for BC. TWU’s Community
Covenant Agreement is inconsistent with the requirement of non-discrimination imposed
upon lawyers who are admitted to practice in BC. The facuity and staff of law schools
frequently include individuals who are admitted to practice in the jurisdiction in which
the law school is located. It is therefore possible that a practicing lawyer who is employed
by TWU and in a position to make employment or disciplinary decisions may be forced
to choose between fulfilling their contractual duty to enforce the Community Covenant
Agreement and complying with the Code of Professional Conduct for BC if a disciplinary
issue arises in relation to which the duty of non-discrimination conflicts with the tenets of
the Community Covenant Agreement. This possibility sits at the most acute end of a
broader concern about the effect of approving the propesed TWU School of Law
Program on public confidence in the legal profession.

One of the principal means of measuring public confidence in our justice system is
considering the perceptions of reasonable persons who are aware of the relevant
circumstances. Central to the issue of public confidence is circumstances that give rise to
a reasonable perception of improper or unfair conduct. For example, there will be a
breach of the principle of judicial independence where a judge is not actually biased, but
where there is a reasonable perception of bias in the circumstances. Public confidence is
also measured in the context of community values concerning fairness. In interpreting the
terin “interests of justice” in a statute, the Ontario Court of Appeal held

That phrase is a broad one and includes maintaining public confidence
in the civil justice process. That confidence is promoted by orders that
are, broadly speaking, in accord with the community’s sense of
fairness.

Public confidence must also take into account the long-term impact of decisions. In R. v.
Grant, the Supreme Court of Canada had to interpret section 24(2) of the Charter of Rights
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and Freedoms, which bases admissibility determinations on their impact on the yepute of
the administration of justice. ...

Public confidence in the legal profession is an integral part of public confidence in our
justice system. In Consulate Ventures Inc. v. Amico Contracting & Engineering, infra,
Doherty J.A. characterized public confidence as “crucial fo the effective and just
administration of justice.”

One of the cenfral roles of the Law Society is to preserve public confidence in the
profession. The Law Scciety has recognized confidence as a crucial element in the
relationship between the legal profession and public. Commentary provided by the Law
Society in section 2.2 on the Duty of Integrity of the B.C. Code of Professional Conduct
states “if a client has any doubt about his or her lawyer’s frustworthiness, the essential
clement in the true lawyer-client relationship will be missing.” It is further noted that “a
lawyer’s conduct should reflect favourably on the legal profession, inspire the confidence,
respect and trust of clients and of the community, and avoid even the appearance of
impropriety.” As per the Code, a key duty of the lawyer is to encourage public confidence
and to improve the administration of justice. Eroding this confidence, respect, and trust is
harmful to the legal profession and the public it serves. Even conduct in the private sphere
may be subject to scrutiny and disciplinary action should it be perceived to adversely
affect the integrity of the profession and the administration of justice.

The Law Society has made it clear that the proper adininistration of justice is inextricably
tied to continued public confidence in the fegal profession: “judicial institutions will not
function effectively unless they command the respect of the public.” To command this
respect, the public must perceive the legal profession as being reflective of its own
diversity. Accordingly, the Law Society has directly involved members of the public in
executing its functions under s. 3 of the Legal Profession Act. ...

Those of us who subscribe to the first recommendation believe that [sic] the approval of a
School of Law that is founded on structured discrimination will cause public’s confidence
in the legal profession to falter. Approving an institution with explicitly discriminatory
practices is out of step with basic public policy and sentiment in relation to the rights of
LGBTQ individuals, and regressive in terms of the goal of protecting the rights of those
who are already highly vulnerable to discrimination. If the Law Society takes this step, it
is possible that the public will draw the conclusion that the equality rights of LGBTQ
people and reproductive freedom are regarded by the legal profession as less worthy of
protection than the desire of a faith-based community to regulate its own membership
while offering a professional education. The legal profession performs crucial public
functions - including upholding the rule of law and enforcing all Charter rights and
freedoms - and it should not be seen to be prioritizing any of these rights and freedoms to
the exclusion or detriment of others.

[Citations omitted.]

€) Have legal and societal values evolved since 2001 so that today’s decision-
makers are expected to be more protective of gay and lesbian equality than
decision-makers aft the time of TWU v. BCCT?

(i) Professor Craig argues that social values have evolved such that “[tJoday’s
decision-makers are expected to be much more protective of gay and lesbian equality
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than were the decision-makers of ten, fifteen or twenty years ago”: Craig Paper at pp.
168-169. Professor Craig’s argument is quoted at length above,

(ii)  John Laskin disagrees with Professor Craig, He points out that TWU v. BCCT was
not simply an equality case, but rather was a case involving a balancing of two sets of
Charter values — between equality, on the one hand, and freedom of conscience and
religion and freedom of association, on the other: Laskin Memorandum at p. 8. He states:

Assuming that {today’s decision-makers are expected to be much more protective of gay
and lesbian equality than were the decision-makers at the timne of T v, BCCT), it is
doubtful, in my view, that this evolution of social values would lead to a different
outcome today from that in BCCT. As discussed above, BCCT was not simply an equality
case. The core of the Supreme Court’s decision in BCCT was the appropriate balancing
of two sets of Charter values, those associated with equality and with freedom of
religion.

The values associated with freedom of religion are at least as deeply embedded today as
they were in 2001. I have already discussed the Supreme Court’s very recent decision in
Whatcott, in which the Court spoke of the right to manifest religious belief by teaching,
and stated that the protection of freedom of religion “should extend broadly.” The
Supreme Court’s approach to the balancing of values in Whatcott in 2013 appears little
different from that in BCCT in 2001. It is in my view not correct to conciude that changes
in social values since the BCCT case was decided would lead to a different outcome
today.

(iii)  Inits letter to the FLSC dated March 8, 2013, the National Association of Women
and the Law (“NAWL”) argues that equality has come to be recognized as an
“overarching value” in Canadian society:

Since the introduction of the Canadian Charter of Rights and Freedoms, equality has
come to be recognized, not only as a fundamental constitutional right, but as an
overarching value in Canadian society. The meaningful realization of this value is
something that we continue to struggle to achieve. As the Honourable Justice 1."Heureux-
Dubé observed close to fifteen years ago: “The task of rooting out inequality and injustice
from our society is now advancing to a higher stage ... [which requires] that we
understand equality and make it part of our thinking, rather than treading heavily on it
with the well-worn shoes of unquestioned, and often stereotypical assumptions”.

(iv)  In aletter from the University of Ottawa Faculty of Law OUTlaw Executive dated
March 18, 2013, the authors highlight the changes in the Iegal landscape regarding same-
sex relationships since the time TWU v. BCCT was decided:

In the twelve years since 7HU v BCCT (2001), much has changed in the law surrounding,
same-sex relationships. Same-sex marriage has been legalized in Canada. Same-sex
couples are able to adopt children in many parts of the country, and three-parent families
have been recognized in certain court decisions. ...

Regardless of whether it is enforced, the Covenant is a significant symbolic document for
the university. The Covenant makes it known to everyone ... that LGBTQ students and
families will not be deemed equals. The Covenant not only effectively permits
institutionalized discrimination against those members of the TWU community, it
promotes such discrunination.
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(v)  Letter from Jonathan Raymond, Ph.D., President and Acting Chancellor of Trinity
Western University, to the FLL.SC, dated March 21, 2013.

Mr. Raymond argues that while the Civil Marriage Aet redefined marriage for civil
purposes, it also affirmed that religious institutions’ definitions of marriage for religious
purposes would be respected. In that regard, he points to the preamble of that Act, which
states that “it is not against the public interest to hold and publicly express diverse views
on marriage”. On this basis, he maintains that 7WU v. BCCT stands as good law and, as
such, TWU “has the right to maintain a religiously-based community covenant in the
context of a professional program™: p. 2.

(vi)  As discussed above, Mr. Gomery does not find Professor Craig’s argument
persuasive, In the Gomery Memorandum at p. 9, he takes the position that the Supreme
Court of Canada has “reaffirmed its commitment to an analytical approach that balances
equality rights against other rights protected under the Charfer, giving appropriate weight
to each”. :

(vii) In the Sawatsky Letter at p. 11, citing the pr