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INTRODUCTION

Purpose and currency of checklist. This checklist is designed to be used with the
CLIENT IDENTIFICATION AND VERIFICATION PROCEDURE (A-1) and COMMERCIAL
LEASE DRAFTING (B-11) checklists. Unless otherwise indicated, this checklist is
primarily intended for use by the lawyer acting for the landlord. This checklist is
current to September 1, 2018.

New developments:

e Supreme Court of Canada clarifies the doctrine of proprietary estoppel
and confirms meaning of “reasonable reliance”. In Cowper-Smith v. Mor-
gan, 2017 SCC 61, the court revisited the doctrine of propriety estoppel in a
wills and estate dispute and ruled that proprietary estoppel can arise even
where a promisor had no ownership interest in the property at the time the
promise is made and, contrary to the findings of the British Columbia Court of
Appeal, a promisee’s reliance is not unreasonable merely because the promisor
does not own the property at the time the promise is made (para. 29).

e Law Society Rules

e Juricert password. When using the electronic filing system of the Land
Title Office, a lawyer must not disclose the lawyer’s password or permit
any other person, including an employee, to use the password or affix the
lawyer’s e-signature (Law Society Rule 3-96.1).

e Temporary articled student restrictions. Temporary articled students are
restricted from making certain appearances in Supreme Court, but not Pro-
vincial Court (Law Society Rule 2-71(2)).

e Electronic transfer of trust funds. The Rules were amended in December
2017, effective July 1, 2018, to allow lawyers to electronically transfer trust
funds using an online banking platform (Law Society Rules 3-64(4) and (6)
to (8); 3-64.1; 3-64.2; 3-65(1), (1.1), and (2); and 3-66(2)). For questions,
contact trustaccounting@]Isbc.org or 604.697.5810.

e Client identification and verification. The Federation of Law Societies of
Canada has proposed amendments to its Model Rule on Client Identification
and Verification Requirements. If the Federation’s Council approves the
amendments, they will be forwarded to the law societies for adoption.
Changes to the Law Society of BC’s rules would require the Benchers’ ap-
proval and, if approved, may affect the CLIENT IDENTIFICATION AND
VERIFICATION PROCEDURE (A-1) checklist current to September 1, 2018.

e The Law Society Rules are published at www.lawsociety.bc.ca/support-
and-resources-for-lawyers/act-rules-and-code/law-society-rules.

Of note:

e Fraud prevention. Lawyers should maintain an awareness of the myriad
scams that target lawyers, including the bad cheque scam and fraudulent
changes in payment instructions, and must be vigilant about the client identifi-
cation and no-cash rules. See the “Fraud Prevention” page, including the
“Fraud Alerts” section, on the Law Society website at www.lawsociety.bc.ca/
support-and-resources-for-lawyers/lawyers-insurance-fund/fraud-prevention.

e Searches of lawyers’ electronic devices at borders. In 2017, in response to
the Law Society’s concerns about the searches of lawyers’ electronic devices
by Canada Border Services Agency officers, the Minister of Public Safety ad-
vised that officers are instructed not to examine documents if they suspect they
may be subject to privilege, if the documents are specifically marked with the

11/18 B-10-1



COMMERCIAL LEASE LAW SOCIETY OF BRITISH COLUMBIA

PROCEDURE PRACTICE CHECKLISTS MANUAL
LEGEND — NA = Not applicable L = Lawyer LA = Legal assistant DATE DATE
ACTION TO BE CONSIDERED NA L |LA | DUE DONE

assertion they are privileged, or if privilege is claimed by a lawyer with re-
spect to the documents. View the Minister’s letter and Law Society’s
response at www.lawsociety.bc.ca/our-initiatives/rule-of-law/issues-that-
affect-the-rule-of-law. Lawyers are reminded to claim privilege where ap-
propriate and to not disclose privileged information or the password to
electronic devices containing privileged information without client consent
or a court order. See also “Client Confidentiality—Think Twice before
Taking Your Laptop or Smart Phone across Borders” in the Spring 2017
Benchers’ Bulletin and “Crossing the border into or out of the United
States” in the Spring 2018 Benchers’ Bulletin.

o Importance of Verifying Zoning. In Laidar Holdings Ltd. v. Lindt &
Sprungli (Canada) Inc., 2018 BCSC 66, the court found a tenant’s profes-
sional advisors, a Toronto brokerage, 70% liable for the damages awarded
to the plaintiff landlord by the defendant tenant, for failing to ensure that
the zoning for leased premises was compliant with the tenant’s proposed
use. The Toronto brokerage had erroneously assumed that the tenant’s
other advisors, its solicitors, and a Vancouver real estate brokerage, had
confirmed the zoning. Although the tenant’s solicitors gave evidence at
trial, they were not sued by the tenant. This decision underscores the im-
portance of verifying zoning when negotiating an offer to lease and
confirming client instructions in writing.

e Applicable laws and permits. In /028840 B.C. Ltd. v. Heritage Dispen-
sary Clinic Society, 2018 BCSC 82, the court granted a landlord a writ of
possession to evict a tenant operating an unlicensed medical marijuana
dispensary notwithstanding that the landlord accepted rent before and after
a notice of default was first issued. The court found that the tenant was not
only in breach of criminal law but also in clear and continuing breach of
the lease and held that while the landlord may have waived past breach
and any resulting right of forfeiture through its acceptance of rent, such
waivers were not thereby irrevocable for the duration of the lease.

e Standard of review for trial decisions interpreting commercial leases.
In Corydon Village Mall Ltd. v. TEL Management Inc., 2017 MBCA 8, the
Manitoba Court of Appeal considered the applicable standard of review
for a trial judge’s interpretation of a commercial lease agreement. Where
commercial lease agreements are standard form contracts and signed by
tenants on a “take it or leave it” basis, a trial judge’s interpretation will be
reviewed on a correctness standard pursuant to Ledcor Construction Ltd. v.
Northbridge Indemnity Insurance Co., 2016 SCC 37. However, where
commercial leases are negotiated between parties, for example by chang-
ing the offer to lease or negotiating a single term of the agreement, the
interpretation at trial will be reviewed on a deferential standard of overrid-
ing and palpable error, unless there is an extricable question of law: Sattva
Capital Corp. v. Creston Moly Corp, 2014 SCC 53.

B-10-2 11/18



LAW SOCIETY OF BRITISH COLUMBIA
PRACTICE CHECKLISTS MANUAL

COMMERCIAL LEASE
PROCEDURE

LEGEND — NA = Not applicable L = Lawyer LA = Legal assistant
ACTION TO BE CONSIDERED

NA

LA

DATE
DUE

DATE
DONE

NSk -

e Aboriginal law. Special considerations apply to land situated within an
Indian reserve. While Aboriginal Affairs and Northern Development Can-
ada (“AANDC”) helps to manage a significant number of reserves for the
benefit of “Indians” (as defined in the Indian Act, R.S.C. 1985, c.I-5),
there are some bands or First Nations in B.C. that manage their own re-
serve lands. To investigate whether a particular First Nation is a signatory
to the Framework Agreement on First Nations Land Management (ratified
and implemented by the First Nations Land Management Act, S.C. 1999,
c. 24), consult the website of the First Nations Land Management Re-
source Centre (www.labrc.com). Some bands (like the Sechelt Indian
Band, Nisga’a Nation, and the Tsawwassen First Nation) are registered
under the provincial land title system, although special provisions in the
Land Title Act, R.S.B.C. 1996, c. 250, apply to the lands of those First Na-
tions.

If a lease, mortgage, land conveyance, or transfer of leasehold interest in-
volves reserve or First Nation lands, consider seeking the advice of a
lawyer who has experience in Aboriginal law matters. Further information
on Aboriginal law issues is available on the “Aboriginal Law” page on the
“Practice Areas” section of the Continuing Legal Education Society of
British Columbia website (www.cle.bc.ca) and in other CLEBC publica-
tions.

Additional resources. For detailed information about commercial lease proce-
dures, including a precedent First Nations lease and commentary, see
Commercial Leasing: Annotated Precedents (CLEBC, 1996-).

CONTENTS
Initial Contact
Initial Interview
After the Initial Interview
Offer or Agreement to Lease
Preparing the Lease
Concluding the Agreement
Closing the File

CHECKLIST

INITIAL CONTACT
1.1 Arrange an interview.

1.2 Ask the client to bring all relevant information, including offers to lease
and leases, to the interview.

1.3 Confirm compliance with Law Society of British Columbia Rules 3-98 to
3-109 on client identification and verification and complete the CLIENT
IDENTIFICATION AND VERIFICATION PROCEDURE (A-1) checklist.
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2. INITIAL INTERVIEW

2.1 Find out the name and address of the other party and their lawyer. Ensure
that you have the correct names of the landlord, the tenant, and the
indemnitor, if any.

2.2 Ensure that there is no conflict of interest. The BC Code addresses conflicts
at s. 3.4. Also see the model conflicts of interest checklist on the Law Soci-
ety website at www.lawsociety.bc.ca/Website/media/Shared/docs/practice/
resources/checklist-conflicts.pdf.

2.3 Advise the client regarding calculation of your account, method and timing
of payment, and conditions upon which you will act (see BC Code, s. 3.6).
Note Law Society Rule 3-59, which prohibits lawyers from accepting
$7,500 or more in cash from clients, subject to certain exceptions. See Rule
3-70 regarding records of cash transactions. If your retainer is limited (for
example, where you are only providing confidential drafting advice), note
that BC Code rule 3.2-1.1 requires that, before undertaking a “limited
scope retainer” (a defined term under rule 1.1-1), you must advise the cli-
ent about the nature, extent, and scope of the services that you can provide
and must confirm in writing as soon as practicable what services will be
provided. Note that rule 3.2-1.1 regarding “limited scope retainers” does
not apply to situations in which you are providing summary advice or to an
initial consultation that may result in the client retaining you as lawyer. Al-
so be aware of the obligations in BC Code rules 3.1-2, 7.2-6, and 7.2-6.1.

2.4 Discuss the nature of the transaction and the steps you will be taking.
2.5 Discuss the client’s objectives and the background of the transaction.

2.6 If you are acting for the landlord, find out whether you will be drafting
leases for all tenancies in a development, and whether a standard form of
lease already exists for the development.

2.7 Collect information and discuss the provisions of the lease or offer to lease,
referring to the COMMERCIAL LEASE DRAFTING (B-11) checklist and noting
any special features of the transaction. Include:

.1 Type of building or development (e.g., shopping centre, office, stand-
alone, or strata lot).

.2 Whether the building is existing (and, if so, whether there are existing
tenants), new, or planned.

.3 The type of tenants who are or will be leasing, and whether their leases
are or will be similar (if not, the landlord will probably require that the
leases not be registered).

4 The landlord’s costs, including which costs the landlord will absorb and
which are to be recovered from the tenants (e.g., is the lease to be on a
completely net basis? Who is responsible to pay for structural or capital
replacements or repairs?)

.5 The way in which amounts (e.g., rent, costs) payable by each tenant are
to be determined and allocated. Consider whether a particular tenant’s
consumption may be high (e.g., a fast food outlet’s garbage output).

.6 Who is responsible to undertake what maintenance, repairs, and re-
placements (e.g., landlord is responsible to make structural repairs, and
repairs of common areas).
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.7 Financing arrangements and lender’s requirements. If the landlord has
not yet obtained financing, consider provisions allowing for cancella-
tion if they fail to do so. Inquire as to what terms, if any, the lender
requires in the landlord’s leases.

.8 Insurer’s requirements.
.9 Whether estoppel certificates are required.
.10 Whether any inducements are to be given to any tenants.

.11 Special shopping centre considerations:

(a) Whether the rent should allow the landlord to participate in sales
by percentage rent (and if so, what the minimum rent and percent-
age rent should be).

(b) The extent to which the landlord wants to control tenant use and
tenant mix by restrictive covenants (where a restrictive covenant
grants a tenant exclusive right to carry on a particular activity, en-
sure that activity is an excluded activity in all other tenants’ leases).

(c) Covenants regarding operation for entire premises and fully
stocked/employee-serviced.

(d) Joint landlord and tenant actions (e.g., promotion fund, official
opening of centre).

(e) Tenants’ use of common areas and parking.

(f) Whether there are any “anchor-tenant” requirements.

.12 If the premises are strata property, consider the need for an easement
from the strata corporation.

.13 Various types of defaults and the proposed consequences.
.14 Circumstances in which the lease can or will be terminated.

.15 Whether any security will be taken by the landlord to secure payment
of rent (e.g., deposit, personal property security interest).

.16 Whether any particular services are available and who is to pay for
them.

.17 What rules and regulations the landlord wants attached to the lease.

.18 Whether the lease is to be registered in the land title office (“LTO”),
and if so at whose expense. Consider whether a short form of lease
should be registered so that financial aspects of the transaction are not
disclosed to the public (e.g., tenant inducements, rent). Also consider
whether easements, licences, etc. are required over land; if not, make
that explicit in the lease, to avoid the effect of Property Law Act,
R.S.B.C. 1996, c. 377, s. 5(2). Consider whether property transfer tax is
payable, which might influence whether the lease is registered. Consid-
er whether a reference plan is required for a lease of part of a building,
if the lease is to be registered.

2.8 If the land is part of an Indian reserve, note that there are special considera-
tions (see the Introduction to this checklist).

2.9 Discuss the nature of an offer or agreement to lease, and determine whether
it is desirable to use one.
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2.10 Get instructions to draft the lease or offer to lease and any supplementary
documents required (e.g., guarantees, environmental indemnity, or a tenant
fixturing loan agreement—see item 3.9).

3. AFTER THE INITIAL INTERVIEW

3.1 Send a letter to your client, confirming the retainer and instructions, setting
out the manner in which you will determine your fee for services, stating
the conditions upon which you have agreed to act, and summarizing the
points discussed (see BC Code, s. 3.6). Confirm compliance with Law So-
ciety of British Columbia Rules 3-98 to 3-109 on client identification and
verification (see item 1.3).

3.2 Open a file: place this checklist in the file and make entries in your diary
and “BF” systems.

3.3 Send a letter to counsel for the other party, if any, advising of your in-
volvement. If that party has not retained counsel, urge the party, in writing,
to get independent legal representation. Make it clear that you are not pro-
tecting their interests and that you act exclusively in the interests of your
client (see BC Code rule 7.2-9).

3.4 If the landlord has not yet purchased the property, or if the tenant is con-
cerned, conduct relevant searches, such as:

.1 LTO.
.2 Zoning.
.3 Property taxes.

4 Environmental inquiries (Contaminated Site Registry, Ministry of
Environment, municipality, investigation of property).

3.5 Conduct company search on corporate parties.

3.6 If premises to be leased are on an unsubdivided portion of a legal lot,
consider the effect and application of Land Title Act, ss. 73(1)(b) and 73.1.
Note that s. 73(3) provides that s. 73(1) does not apply to a subdivision for
the purposes of leasing a building or part of a building. International Paper
Industries Ltd. v. Top Line Industries Inc. (1996), 20 B.C.L.R. (3d) 41
(C.A), held that any lease that offends s. 73 is not only unregistrable, but
unenforceable as an illegal contract. However, s. 73.1 provides that a lease
or an agreement for lease of part of a parcel of land is not unenforceable
between the parties by reason only that it does not comply with Part 7 of
the Land Title Act, or that an application to register it may be refused or re-
jected. In Idle-O Apartments Inc. v. Charlyn Investments Ltd., 2010 BCCA
460, the court held that, while s. 73.1 is remedial legislation in effect to
prevent the hardship caused by Top Line, it does not operate retroactively.
Subsequently, in Idle-O Apartments Inc. v. Charlyn Investments Ltd., 2014
BCCA 451, the court held that where the non-retroactive nature of s. 73.1
results in hardship, equitable remedies may be appropriate. The court up-
held the trial judge’s use of proprietary estoppel as a basis for granting a
replacement lease but emphasized that there can be no retroactive reliance
on s. 73.1 in reaching such a conclusion. The court varied the trial judge’s
finding that the replacement lease should be under the exact same terms as
the lease signed by the parties, saying that the terms should strike a balance
between the parties’ expectations and the public policy impact of creating
an equitable exception to the requirements of the Land Title Act.
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3.7 If the premises are strata property, determine whether any special levies
have been assessed that will be passed on to the tenant as part of operating
costs, or if any will be in future. Also, review the bylaws of the strata cor-
poration.

3.8 Discuss the results of your searches and inquiries with the client.
3.9 Prepare or obtain supplementary documents, such as:

.1 For corporate parties:

(a) Certificate or opinion letters from lawyers, to include matters such
as: corporate status, good standing, incumbency, authorization, and
execution.

(b) Directors’ resolution and shareholders’ resolution, if required
(certified copies).

.2 Estoppel certificates.

.3 Non-disturbance agreement, if you are acting for the tenant, and an
attornment agreement, if required by the lender.

4 Subordination agreements.

.5 Insurance policy (if you are acting for the tenant, ask for a certificate of
insurance only).

.6 Surveyor’s certificate, if the lease includes a portion of building.

.7 Notice of interest under the Builders Lien Act, S.B.C. 1997, c. 45, if you
are acting for the landlord and the tenant plans to carry out any im-
provements to the premises (see Builders Lien Act, s. 3).

.8 Copies of current bylaws and rules, if the premises are a strata lot.

.9 Tenant fixturing loan agreement, where the landlord takes a security
interest in fixtures on the premises. This is especially desirable if the
landlord has provided any incentives or allowances for fixturing in ad-
vance of work being performed. Ensure that registrations in the LTO
and Personal Property Registry are made, and that no purchase money
security interest (“PMSI”) is claimed by another lender or lessor of
goods.

.10 Priority agreements from any creditors of the tenant who have taken a
security interest in the tenant’s fixtures, where the landlord takes a secu-
rity interest in fixtures on the premises.

.11 Security agreement from the tenant, or a guarantee or indemnity to
ensure that the rent is paid.

.12 Property transfer tax return, if the lease is to be registered in the LTO.

4. OFFER OR AGREEMENT TO LEASE
4.1 If so instructed, draft an offer or agreement to lease, including:
.1 Parties.
.2 Offer, acceptance, and consideration.

.3 Basic provisions to be included in the lease (see the COMMERCIAL
LEASE DRAFTING (B-11) checklist).

4 Work to be done by both parties.
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.5 Inducements to be offered, including free rent. Consider the effect of
GST/PST on inducements and ownership of tenant improvements.
Commercial lease payments due or paid before April 1, 2013, may be
subject to HST, but commercial leases would not generally include
PST, which applies to tangible personal property and some services.
Both PST and GST are generally applicable to legal services. Further
information about the GST and PST can be found at www.cra-arc.gc.ca
and gov.bc.ca.

.6 Provision that the tenant’s interest in affixed goods (fixtures) does not
arise until 24 hours after affixation, to attempt to avoid application of
the Personal Property Security Act, R.S.B.C. 1996, c. 359, s. 36(3).

.7 Termination in the event that conditions precedent, if any, are not met.

.8 Security deposit/security for rent under the lease (see West Shore Ven-
tures Ltd. v. K P.N. Holding Ltd., 2001 BCCA 279, which held that a
letter of credit taken as security for a tenant’s obligations under a lease
had to be repaid where the tenant became bankrupt and the trustee in
bankruptcy had disclaimed the lease, because there were no outstanding
obligations under the lease. But see Re Utar Scientific Inc, 2003 BCSC
438, where a security deposit in the form of a letter of credit was not
deductible from rent owed to a landlord by a bankrupt tenant since the
letter of credit was secured from a third party, not the tenant).

.9 Legal effect of an offer after the lease is executed.
.10 Lease form as an attachment.
.11 Plan of the premises as an attachment (avoid using colours).
.12 Rights or prohibitions on assignment.
4.2 Discuss it with the client and revise as required.

4.3 Discuss it with the other party and revise as required, discussing revisions
with the client.

4.4 Have the offer or agreement executed by both parties.

5.  PREPARING THE LEASE

5.1 Prepare an outline of the lease, indicating the clauses from your precedent
file that will be included (see the COMMERCIAL LEASE DRAFTING (B-11)
checklist).

5.2 Prepare the first draft.

5.3 Review the first draft, checking each segment to ensure that it achieves the
client’s objectives, and checking the document as a whole to ensure that it
is internally consistent. Make any necessary corrections and prepare a se-
cond draft.

5.4 Go over the second draft with the client, or send it to the client with a
request that the client review it and note any changes or questions. Discuss
it with the client.

5.5 Make any changes required to the second draft and send copies to the other
party or his/her lawyer for comment. Review any alterations with the cli-
ent.

5.6 Prepare the final lease, and arrange for signing.
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6. CONCLUDING THE AGREEMENT
6.1 Update searches.
6.2 Ensure proper signing and execution of the lease:

.1 Prepare a general instrument (Form C), if the lease is to be registered,
and ensure compliance with LTO format requirements.

.2 Have the lease signed by an authorized signatory.

.3 Execute it before a certifying officer (lawyer, commissioner, notary
public), if it is to be registered in the LTO.

6.3 Ensure proper signing and execution of supplementary documents.

7. CLOSING THE FILE

7.1 Arrange for preparation of an explanatory plan of survey (Land Title Act,
ss. 74 and 99) and register the plan and the lease in the LTO unless the
lease provides otherwise. (The tenant usually arranges and pays for prepa-
ration of the plan and registration.)

7.2 Prepare and file a property transfer tax return. If the lease is for 30 years or
less, including renewals, file a “special” return.

7.3 If the landlord obtained a security interest in fixtures on the premises, file a
financing statement in the Personal Property Registry and a fixturing notice
in the LTO, if appropriate.

7.4 1If the tenant may be carrying out any improvements to the premises, file a
notice of interest under the Builders Lien Act in the LTO (see Builders Lien
Act, s. 3). If you are acting for a landlord of a shopping centre or an office
tower where tenants are often carrying out improvements to the premises,
file a generic notice of interest in the LTO with respect to the whole build-
ing or development.

7.5 Send a reporting letter and statement of account to the client. Include
copies of relevant documents, details of registration, and details regarding
your searches. Diarize the renewal option date and other deadlines for the
tenant, or advise the tenant that you are not taking responsibility for these
1tems.

7.6 Close the file. Consider storage and destruction requirements. See Closed
Files—Retention and Disposition, August 2017, Appendix B at
www.lawsociety.bc.ca/Website/media/Shared/docs/practice/resources/
ClosedFiles.pdf.
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