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Introduction

Clients deserve bills that are fair, reasonable, and easy to understand. A variety of work can be
done by a lawyer and by law firms to support a client and a file, but sometimes external
contractors, including contract lawyers, are called upon to assist.

This ethics advisory provides some additional context in regard to the ethical requirements and
practices relating to billing for contract lawyers’ fees.

Professional responsibility considerations?

Code of Professional Conduct for British Columbia (“Code”) rule 3.6-1 requires that lawyers
only charge fair and reasonable fees. Some factors of fairness and reasonableness are listed in
commentary [1] of Code rule 3.6-1.

Commentary [2] to Code rule 3.6-1 states “[t]he fiduciary relationship between lawyer and client
requires full disclosure in all financial dealings between them and prohibits the acceptance by the
lawyer of any hidden fees. No fee, extra fees, reward, costs, commission, interest, rebate, agency
or forwarding allowance, or other compensation related to professional employment may be
taken by the lawyer from anyone other than the client without full disclosure to and the consent
of the client or, where the lawyer’s fees are being paid by someone other than the client, such as
a legal aid agency, a borrower, or a personal representative, without the consent of such agency
or other person.”

Commentary [3] of Code rule 3.6-1 states that lawyers should provide clients with timely,
written notice of as much information regarding fees and disbursements, and interest as is

! This Ethics Advisory represents the amalgamation of Ethics Committee Opinions on billing contract lawyer fees.
Ethics Advisories are reviewed and approved by the Ethics & Lawyer Independence Advisory Committee.

2 Inaugural publication of this Ethics Advisory.

3 This Ethics Advisory contemplates issues arising in regard to fees for contract lawyers. There are many other
ethical issues to consider in the broader context of using contractors (conflicts, confidentiality, etc.). Lawyers
considering engaging with contract lawyers should feel welcome to contact a Practice Advisor to discuss the broader
considerations.
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reasonable and practicable in the circumstances, including the basis on which fees are
determined.* This is in addition to lawyers being mindful of proper and timely recording of
disbursements for the purpose of maintaining organized files and records.’

Commentary [2] of Code rule 7.1-2 further explains: “When a lawyer retains a consultant, expert

or other professional, the lawyer should clarify the terms of the retainer in writing, including
specifying the fees, the nature of the services to be provided and the person responsible for
payment. If the lawyer is not responsible for the payment of the fees, the lawyer should help in
making satisfactory arrangements for payment if it is reasonably possible to do so.”

Practical guidance — fees related to contracting out legal work

If and when a lawyer finds that contracting out legal research, or other legal work, to another
lawyer may help the file, the lawyer should consider the following:

e Whether to bill the contract lawyer’s work as a fee or a disbursement;® and

e If it is proper to add a surcharge to the contract lawyer’s work, for example if the firm
incurred expenses in contracting the work or added some value to the work,’ or needed to
review or edit the contracted work for improvement or enhancement.®

Conclusion

From time to time, the services of an outside lawyer will be necessary to add value and to
advance work on behalf of the lawyer’s client — keeping clients aware of this contracted labour
and associated fees is essential.

4 Commentary [4] discusses this further: “This is particularly important concerning fee charges or disbursements that
the client might not reasonably be expected to anticipate.”

3 Discipline Advisory August 10, 2012.

¢ Original consideration: EC September 1996, Item 3. Original summary: “Where a law firm hires a lawyer to
provide services to one of the firm's clients on a contract basis, it is proper for the law firm to surcharge the client for
that lawyer's bill where the firm incurred expenses in contracting for that work or added some value to his work.
Whether the contract lawyers cost should be billed as a disbursement or as a fee depends on the terms of the retainer
with the client.”

7 See note 3 above.

8 Original consideration: EC February 2006, Item 5. Original summary: “When costs associated with legal services
of a contract lawyer are billed to a client as fees for legal services, the amount that may be charged for such services
is governed by this Rule. Where a lawyer hires a contract lawyer to do legal research, for example, and incurs
expenses in contracting for the work by reviewing the work or otherwise adding value to the work, it is proper to bill
the client for that work, provided the charges are reasonable. Such charges must be disclosed to the client and where
the charge is for value added to the work, the work should be billed to the client as a fee, not a disbursement.”
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Questions

If you would like to discuss a specific professional responsibility issue regarding billing contract
lawyer fees, feel welcome to contact a practice advisor.

Lawyers must exercise their professional judgment respecting the correctness and applicability of the
material. The Law Society accepts no responsibility for any errors or omissions and expressly
disclaims any such responsibility.
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