»

SUPERIOR COURT
CANADA ’
PROVINCE OF QUEBEC
DISTRICT OF MONTREAL
No:  500-17-0025479-059

DATE: September 8, 2010

PRESIDING: THE HONOURABLE JUSTICE MARC-ANDRE BLANCHARD, J.5.C

CHAMBRE DES NOTAIRES DU QUEBEC
Petitioner

V.

ATTORNEY GENERAL OF CANADA

~and-

CANADA CUSTOMS AND REVENUE AGENCY
Respondents

-and-

QUEBEC BAR
Intervenor

JUDGMENT

(1] Seeing its members confronted with requireme : : )

fhcome Tax Act' (“the ITA”), the Chambre dgs notarg;ss :1?1 ggzl;dei ((i‘c‘)tc}?;n g;tz Orbmi:?rms:tvu’m IR e
Court decla:e unconstitutional, under Sections 7, 8, 24(1) and 52 of the Canadir:n g}; ) petitions that the
Freedoms® (“the Charter”), the statutory provisions allowing such requirem ager e
declaratory judgment to the effect that certain documents held by notaries quirements, ‘and render a
professional secrecy. are, prima facie, protected by

1Rs.C. (1985), c. 1 (5" Supp.).
2g5chedule B of the Constitution Act, 1982,
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2] The Québec Bar (“the Bar”) supports this petition, while the Attorney General ¢
AGC”) and the Canada Customs and Revenue Agency (“the Agency”) opposey it B Canadd (ke

(3] By way of introduction, it must be noted that the AGC and the Agency do not chall
Chambre’s legal interest in filing the petition for a declaratory judgment or the procedural vehic]
The Court reached the same conclusion.

enge the
e chosen.

4 We should acfd that the Attorney General of Québec and the Québec Deputy Minister of Revenue
were also involved in the same action, regarding the relevant provisions of the Act rcsr;éct}ng,;he

Ministére du Revenu’ and the Act to facilitate the payment of support®, but that this i
RAAI3811 D AL ARTA R T LY . . > art of t
the object of an agreement ratified by the Court at the end of the hearing. P ho action was

THE FACTS

[5] The factual background is simple: many notaries receive requirements to provide d
information formulated under the authority of Section 231.2 ITA from emplc?yees f)f (t’lf:n:::xco )
requiring information or documents regarding their clients. SEnCy

(6] Here is the framework put in place by the legislator for requirements to provide documents or
information:

» An agent of the Agency, for and in the name of the Minister, may require any person to
provide information or produce documents within a reasonable time>:

. Failure to comply may result in penal charges by summary procedure which.
. ;o ich, in case of
conviction, results in a fine of $1,000 to $25,000 or both the fine and impri .
o ? risonm
term not exceeding 12 months®; prisonment for 2

* Also, the Minister, on summary application, may apply to a judge, despite a plea of guilty
or conviction, to order a person to provide any access, assistance, information or
document he seeks’; >

3R.S.Q. ¢ M-31.
4R.s.Q., . P-2.2.

5 ection 231.2(1) TA.
8 section 238(1) ITA.

7 Section 231.7 ITA.
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. The f)rder may ’?"e issued if th.e judgfa is satisfied that the right to do so exists according to
Section 231.2 ITA and Ihatg, in particular, solicitor-client privilege, as defined i &
232(1) ITA, does not apply’; s ined in Section

. The delay to present the application is five clear d . .

served on the person against whom the Order is soug}aﬁ. after the notice of application is
. The judge may impose conditions to the Order'?;
) Failure to comply with the Order may result in a judgment for contempt of court with the

punishments that this entails'!.

7 In almost all of the requirernents produced in evidence 'th-e e .
> s mployees of th "
notary of the possible penal charges, namely the fine and the possibility of imprison;;%a?;{ notify the
re:%pc')mzl to the requirement. Some grant a reasonable time to respond, while othe » 1L B does not
within just a few days, which 1s clearly unreasonable. ’ TS require a response

8] Some notaries, after obtaining their client’s consent, res ..

. ond :
Othefs, after consulting the Chambre, claim the right to professimali’secreg;s;;née:yﬁ]to ;he requirement.
requirement. efuse to respond to the

£

[9] Believing that it had negotiated a modus vivendi with the A ingi =

= p o - ICNCY regar s

it relates to notaries, the Chambre instituted its proceedings notinggtha?;ts ;gneg:gegr:;mem()d .ln‘sofar ot
requirements. ere receiving new

[10]  The Chambre requests the Court to:

- DECLARE unconstitutional, inoperative and

. ’ of no force and effect i ;
231.7 as well as subsection 5 of Section 232(1) of the Income Tax Act in:ofii-:c;ot?ls 23 l_iZ:_and
Qulébcc notaries and the flocuments and information protected by their professional ey relate to
their obligation of discretion and loyalty; ional secrecy and

% DECLARE that the following documents i
\ are prima facie protected b i
secrecy and therefore cannot be subject to requirements to provide docupx)nents or imzor;::lzf?szl'onal

8 goction 231.7(a) and (b} ITA.
9 section 231.7(2) ITA.

10 coction 231.7(3) ITA.

1 goction 231.7{4) ITA.
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notarial acts, executed en minute or en brevet, unless they are registered, in which case, only
the information registered is not protected by professional secrecy; T

the repertory of the notarial acts executed en minufe as well as the index to the repertory;

unregistered acts executed under private signature, including contracts, agreements
settlements and resolutions; ’ >

wills and codicils prepared or held by the notaries for their clients, includi
vils and codl prepate , including revoked or

offers of purchase, for transactions involving movable property and real estate transactions;

documents signed by a notary certifying the identity, quality and capacity of a party to an
act;

powers of attorney and mandates;

correspondence and instructions transmitted to the notary for the purposes of preparin
contract, an agreement, a transaction or any other document as well as Pdoiumeiti
establishing from whom, when and how a client’s instructions were communicated to th
notary regarding a transaction; ©

marriage contracts and other union contracts or separation agreements;
documents annexed in compliance with Section 48 of the Notarial Act, R.S.Q. c. N-2;
il

patrimonial inventory, inventories of successions, declarations of heirs, trust agreements and
all other documents of a confidential nature prepared by a notary or entrusted to him by his
client;

legal opinions prepared by the notary at the request of his client or parties to an act;

motions and other procedures prepared by the notary at the request of his cli i
not filed with the court or made public; ient, which were

all trust accounting documents of the notary in which the funds, securities and other property
are entered and recorded, including: official receipts, passbooks or statements of the

financial institution or the securities broker, cheques (front and back) and other payment
orders, and registers and other vouchers, in addition to the cash book and the general ledger;
= »
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= disbursement accounts or statements as ‘
i - well as the statement of adjustm
disbursements (adjustment sheets) entrusted to a notary at the request of any ofJ the pz?ut's (t)r
3 : es to

an act, including the date, the identity of the ’
e ethod of payment and the receipt; Y people to whom the sums were remitted, the

= potary’s statements of account for fees and costs; and
x  all projects and drafts of the documents previously identified.
- DECLARE that these same documents are prima facie protected by professional secrecy

regardless of the form in which they are accessible, inchudi ;
> di 15 H v
technology, such as USB keys, removable hard drives, f;gp ;y g?;gksm::éacgi( St;/ll]:c information

POSITION OF THE PARTIES
- The Chambre

[11] Basing itself primarily on the decision in Lavallé
12 , . e, Rackel and Heintz v. Cana
Gf:’neral) \ the‘Chambre argues that requirements  to provide documents or informati o (A”Ofney
seizures authorized by _statutory provisions which must be declared unconstituti ajlon constitute
protective measures they include are inadequate to ensure that professional secrecy ;s r;(;gect bjcause the
ed.

[12] For the Chambre, there is a potential breach of pr i

ofess i .
k'nowledge, let alone consent‘", the burden of proving its appl?caﬁon 1:;233“ szrirte}f}t,h without the client’s
right must be rals.ed automatically by the courts on their own motions sinceg itc © client, Whereas this
that the legal advisor is the alter ego of the client™. annot simply be assumed

(131 The Chambre adds that the notary must disciose the client’s name and last address to be abl
able to

benefit from the sealing procedure, even before a court can rul s 1
e ceaching Section 37 of the Code of ethics o e on the confidentiality of this information,

[14] We should note that certain documents | i
identity, in and of themselves, but necessitate péfiiff:feﬁznfffgnfjfg jmg o not Sisdiose & client’s
documents held by the notary t0 arrive at this result. It is precisely in this cont (ztmaUOn found in other
out, that these documents acquire all their significance, because if the infom“ f , as the Chmbre points
cross-referenced with other information to establish a client’s identity, it th : 120 they contain cannot be
the Agency. y s becomes of no interest to

213002) 3 5.C.R. 208.

B tdem, para. 39.

1 44em, para. 40.

50 RQ., 1981,¢.N-3,1.0.2.
16 £ohibits P-17 and R-18.
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[15]  According to the Chambre, the systematic threat of penal prosecution in the requirement to
provide documents or information letters, including the imposition of a fine or term of imprisonment
prevents clients from making an informed decision and exerts undue pressure on the notaries 1o whorn the
requirements to provide documents or information are addressed.

[16] Also, the Chambre maintains that even though, according to the Agenc
penalties have ever been imposed, this does not make the requirement to pr
information procedure reasonable, since the constitutionality of a statutory
expectation that the Crown will refrain from doing what it is permitted to do"’

y and the AGC, no
ovide documents or
provision cannot rest on an

[17]  As for the statutory frameworks in place, the Chambre considers that the delay
the protective measures are unreasonable since the mere passage of time could forfeit the right to
professional secrecy without the client’s consent. It adds that the costs engendered by the defence of
professional secrecy could cause clients or notaries to waive their claims. All this can give rise to a
conflict of interest between the legal advisor and the client.

s for application of

[18)  The Chambre argues that professional secrecy of notaries is a fundamental right that receives
constitutional and quasi-constitutional protection under the preamble to the Canadian Constitution and
under the terms of Sections 7 and 8 of the Charter and Section 9 of the

o . Charter of Human Rights and
Freedoms ® (“the Québec Charter”).

[19]  On this subject-matter, it is instructive to recall what the Su

: preme Court teaches in the case of R
v. National Post":

[39] The courts have leaned against conferring constitutional status on testimonial
immunities. Even professional secrecy, one of the most ancient and powerful
privileges known to our jurisprudence, is generally seen as a “fundamental and
substantive rule of law” (R v. McClure, 2001 SCC 14, [2001] 1 S.C.R. 445, at para.
17), rather than as “constitutional” even though professional secrecy is su

. pported by
and impressed with the values underlying s. 7 of the Charter.

Yt avallée, supra, Note 12, para. 45.
¥Rrs5.Q,c C12.
2010 5CC 16.
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{201 The Chambre adds, on the basis of the decision Vaill

. lancourt v. ury
Canada;z", that the St?lte may have access to information protected bvw;r;fesls?ieg al Sk -GEner al of
even being an allegation of offences. 7 nal secrecy without there

{21]  This argument is prima facie unfounded since it i
. is based on a decision that di

vl 7 iscuss ;
l:;rowszons other than those czlatticked in the case at bar. Moreover, the existing ax system doeses sttatutql—y
that a requlrcmem to provide documents or information can only exist in the conti not require
offence. ingency of a potential

- The Agency and the AGC

221 qu the Agency and the. AGC, given that it is the Minister who must appl j

authorization 10 have access to information or documents in case of the no‘af}”sa?:azt‘to a judge for

response, no impairment to professional secrecy can exist due to the mere existence of th;?:qzir:;gattwe
ent to

provide documents or information.

[23] For them, the purpose of the State’s approach is relevant i ..

. t the ri .
pamcular,. the reasonablegxess of the expectation of a legal advisor :ngesgramriggg th ng?xts a..t st,ak e )
to professional secrecy will be respected, the latter having the righ‘; to privacy ry, that his client’s right

(24] In their opinion, the Chambre is confusin ;

privilege, which originally only applied to the judicgiaghflezztp:n \S;gir::hofstgz lfgrum ‘t)hf application of the
now broad'er, .with the basis of the privilege, which has not ’been expanded "if;; ehcase because it is
ethical' czbl-lgatwn, which is a statutory creation, has not been given constimtio;,, ol 0, t ey argue that the
the pnvllege, f:ithough they acknowledge that a certain symbiosis exists betw recognition, contrary to
ethical obligation. s between the privilege and the

{25) Forthe Court however, it is neither useful nor neces ;

: gt 2 o . sary 1o draw a distinction N
ethical obligations and the obligations arising from the right to respect for professional between a notary’s
the ‘extfznt 'thgt the rlgpt to professional secrecy is at issue, which is the ¢ sional secrecy. Indeed, to
distinction is in fact 2 difference that is of no use in deciding the dispute 858 1 s JastEns, this

[26] Regarding the framework set out in the ITA, they maintai .

- . o > y maintain that it Y
problem since analyzed‘m_lts context, t}_lat is, in a framework that does not falluilvnodl:: S:: 1,‘0_flO;'!S'ntuncmz:tl
is no ioss of: con_ﬁdentlallty for the client unless the notary commits such an act ’l{lmma‘ !?W’ there
designed regime 1n fespect to ﬂ?e purpose of the ITA and the social objectives 1(; s 1225, itis a well
rer}deredAunconsn_tutione_ﬂ by an inadequate application by the employees of the A eexs, which is not
exist against abusive or illegal requests. e Agency since recourses

» 57 85021193 {5.C.), pages 2, 3,5, 7 to 13.
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{271  In their opinion, Section 231.7 and subsection 5 of Section 232(1) ITA provide a framework that
ensures sufficient protection for professional secrecy to the minimum extent deemed necessary to achieve
the objectives of the Act.

[28]  Also, they argue that there is no proof as to the existence of penal prosecution of notaries and
consequently, that their fears are unjustified in this regard. Moreover, since the defence of good faifh set
out in Section 232(2) ITA is an obstacle to a conviction and professional secrecy t’vould be an
embodiment of this defence, there is no situation that would justify the remedy sought. They add that the
threat of penal prosecution does not threaten the right to professional sec

. : - _ recy, because a requiremen
provide documents or information formulated to a notary is addressed to a person who knowsqhis right: °

[20] In any case, they conclude that because a court would ultimately allow the documents to be
obtained, the statutory framework respects the constitutional rights at stake and there is no need for an
declaration of unconstitutionality. - Y
[30]  According to the AGC and the Agency, a ruling in favour of the Chambre would

haven in the lawyers’ and notaries’ offices of Québec. Create a tax
[31] In their opinion, the employees of the Agency only contact notaries as a last res
be trusted to act appropriately. However, for the Court, the evidence does not establish
effect that the Agency takes all the necessary measures before contacting the not
appropriately.

ort and they must
this position to the
anes or that it acts

[32] Indeed, the *Politique et procédure relative & I’envoi de demandes péremptoires de
renseignements aux avocats — secret professionnel™” (Policy and procedure for sending requirements to
provide documents or information to solicitors — professional secrecy), issued by the Agency on June 11
2004, contains a contradiction regarding its position, since it is recognized that it is only in the event thai,
contacling a iegal advisor as a last resort “does not compromise and does not unduly éelay tax recow':ry

that persons other than [the legal advisor] should be contacted”®,

[331 Moreover, the requirement letters™ addressed to the notaries show that the A
of complying with its policy regarding its obligation to grant a reasonable delay to any
addresses a requirement to provide documents or information.

gency is incapable
person to whom it

2 \written arguments of the Agency and the AGC, page 45.

2 Exhibit AT-2.

* |dem page 4, Step 1 (transiation).

# see, inter alia, in R-1A, the letter dated September 19, 2005 to M™ Richard Drapeau, in R1-B, the letter dated

tre

October 28, 2008 to M™™ Denis Gariépy and the letter dated February 18, 2009 to M™ Luigi Albanese,
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[34] Also, the policy contains the following pas hi
Jeast: g passage, which leaves the Court perplexed, to say the

’ [TRANSLATION]

()

(As long as the courts have not clearly ruled as to whe :

o > C ther the accounting i i
pertaining to the SOllC}ﬁ{r’s in trust bank accounts benefits from the g:s{:&ﬂ atlox;_
pmfess‘?al s C\l’mhm the context of tax recovery, it is appropriate ‘;mt - gy
excess of caution, and to give the eventual privii 3 :
himself). privilege holder the possibility of expressing

[35] We should note that the AGC and the Agency acknowledge® .

clearly applicable to the situation under discussion and),, in soocxiidg_girguﬂaihsem? n 8 of the Charter is
Section 7 of the Charter. e pointlessness of debating
[36] The statutory provisions relevant to the analysis are-appended to the judgment

ANALYSIS

. The scope of professional secrecy

1) The notary

[37] Thereis no need for lengthy discussion to determine th .

: 6 . at a notary is a legal advi

basis as a Iawyer2 ‘and that he is bgund to respect professional secrecy®. It is not %e cons Sti;)r on the same

not act in contentious matters before the courts that a lesser value should be attacheg toet?lztarﬁftdoes
notary’s

professional secrecy. As a legal advisor, a notary has the same duti o ats
to professional secrecy as a lawyer. e duties and obligations to respect the right

[38] Regarding the scope of a notary’s professional secrecy, it appli -
to his gttention and to all the documents of which he holds ayéctpif}.)lljrll]:;’i: fanz:cz ttc})] all the facts brought
its position any better than Jean-Louis Baudouin®: g ¢ Court cannot state

[TRANSLATION]

Secondly, however, the notary has always been consider s
: ’ ; ed, and
of the family peace. Because of his profession and the reasons Otr_ti%:gza zg,c z;s lt]};ei;s:c}::ger

5 prguments of May 18, 2010.
% gap the Notaries Act, R.S.Q., €. N-3, Section 10 and |TA, supra, Note 1, Section 232{1}

27 H
5ee the Professional Code R.S.Q., €. c-26, Section 60.4, th i R.5.Q., c. N-3, Section 14; the Co

; 2 .4, the Notaries Act, R.S. - i de o
ethics of notaries, supra, Note 15, Sections 35 to 40. o€ Secton F T f

% 5 secret professionnel du conseiller juridique (1963) 65 R. du N., numéro 10, pages 504 to 508
- , o 508.
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to penetrate into the privacy of families, much more so than the lawyer. The secrets
entrusted to him generally interest more people than the confidant ajone: they interest
the entire family unit. It is therefore normal and just that the notary be bound to the
strictest secrecy, the acts he receives (wills, donations, marriage contracts, etc.) being
intended to maintain absolute secrecy regarding the family’s affairs on the part of their
authors. The professional secrecy of the notary, like that of the lawyer, is manifested in
court by an exemption from testifying and from producing confidential documents.
However, his obligation of silence is much more difficult to define than that of his
confrere, because it is more delicate and more nuanced. This obligation extends not
only to the acts themselves, namely to their content as such, but to all the circumstances
regarding their drafting and their establishment, the discussiens that preceded them, the
confidences received and the advice given. The notary is bound not only not to disclose
the acts of which he has knowledge, but not to allow anyone to suspect or even suppose
their existence in the course of testimony in court. The only restriction imposed by the
legislator on the notary, as on the lawyer, is that the facts on which he is bound to
secrecy were brought to his attention in the performance or on the occasion of the
performance of his duties.

()

By public acts, we mean not only authentic acts as opposed to acts under private
signature, but any act made before a notary and intended to be brought to the attention
of the general public, in particular, for example, by means of registration. On the
contrary, by private acts we mean all the acts for which public disclosure is not required
and the existence of which is known only to the notary, the parties and the witnesses.
This is true, for example, of an act of hypothec, as opposed to a last will and testament.
It is easy to perceive the fundamental difference between the two categories of
notarized acts. The former, which the parties might originally have meant to keep
secret, are disclosed to the public by their registration, either by becoming opposable to
third parties, or because the law requires it. Thenceforth, the notary can no longer be
bound to secrecy regarding the nature or the content of the juridical act, because anyone
can obtain whatever details he wishes through the regjstries, However, the notary
remains bound to observe the strictest secrecy regarding the negotiations that preceded

the drafting of the act and all the circumstances surrounding it. While he is not bound to

secrecy regarding the coniert and the apparent nature of the act in question, it may

happen that the apparent act does not correspond to the reality; this may be a disguised,

simulated or fictitious act. It would be a breach of notarial secrecy (except perhaps in

the case of fraud because "fraus omnia corrumpit”) to disclose the true relationship

existing between the parties or the true nature of the act to which they subscribed. Thus,

it is common to see in Québec, in a notarized act of sale of an immovable, that the saje

was made for a nominal amount ($1.00) and “other valuable considerations”. The

executing notary would be guilty of a serious professional fault if he disclosed the true

consideration of the contract, even to the tax authorities.
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In the case of public acts, the notary is bound by law to disclose them, send them or
deliver an excerpt of them to any person who so requires, even to a perfect stranger,
when these acts are among those which are required to be recorded. However, his
obligation stops there. He is not bound to go farther. His role is a negative and passive
role to some extent: he has a duty to disclose rather than a duty to inform...

(o)

If, on the contrary, the act passed before a notary is a private act, namely an act not
intended to be known to the public, and which is even made specifically not to be
known to the public, the notary must observe the most complete and total discretion not
only regarding its nature and its content, but also, of course, regarding its very
existence. Such is the case, for example, for a counter-letter, which must not be
disclosed by the notary at any price, unless the parties to the act so require.

B- UNILATERAL ACTS AND SYNALLAGMATIC CONTRACTS

Regarding acts 10 which more than one person is a party (sale, transaction, etc.), the
notary’s obligation is twofold and absolute. It is twofold, because each party to the act
is a creditor of the obligation of secrecy of which the notary is the debtor. Since the
obligation is twofold, it seems that the double consent of the parties to the act is
required to relieve the notary of his obligation. However, a distinction must be made. If
the notary is requited to produce such an act in proceedings brought between one of the
parties and a third party, we think he must require in advance to be formally exempted
from observing secrecy by the parties; on the contrary, if the action is brought between
the parties to the act, the authorization of only one of the parties is sufficient. The
notion of ownership is involved here; the notary is not the owner of the documents and
is merely a depositary. For the acts passed before a notary to which only one person is a
party, the obligation of secrecy is even stricter. The notary is bound to the most
complete discretion and to the most absolute silence for everything concerning the will
for example. He cannot be bound during the testator’s lifetime to declare whether or not
a will made by his client exists, nor to produce such will in court, except if the testator
himself requires it...

2) The case law of the Supreme Court of Canada

(397 This baving been established, a chronological review of the Supreme Court decisions regarding
the question of professional secrecy over the past thirty years shows a definite evolution in the scope of
what must now be understood as protected by this legal notion.

{40]  For that matter, by way of introduction, like the Supreme Court judgment in the case of Foster
Wheeler Power Co. v. Société intermunicipale de gestion et d'élimination des déchets (SIGED) inc.”, the
Court recognizes, from the position defended by the Agency and the AGC, that the semantic problems
caused by the use of the terms “solicitor-client privilege” in common law and

» (2004] 15.C.R. 456




500-17-025479-059 PAGE: 12

“privilége avocat-client” in Québec as an equivalent to the right to professional secrecy™ persist
[41]  We should note immediately that in this decision, the Supreme Court affi

irms t i
B e ot ol e s s that professional

29. (-.) In the context of Quebec’s statutory framework, the term “professional
secrecy” refers to this institution in its entirety. Professional secrecy includes ‘an
obligation of confidentiality, which, in areas where it applies, imposes an obligation of
discretion on lawyers and creates a correlative right to their silence on the part of their
clients. In relation to third parties, professional secrecy includes an immunity from
disclosure that protects the content of information against compelled disclosure even in
judicial proceedings, subject to any other applicable legal rules or principles. ‘

[42]  In 1980, the decision Solasky v. The Queer™ marked an important step in the develo

definition of the content of professional secrecy and its impact in the legal environment, Ii’:]ent of tlhe
regarding the sound administration of justice. The Supreme Court reminded us that the privile ep:n e not
apply where the Jawyer is not consulted in his professional capacity or where the communicft' it
intended to be confidential or if a client seeks guidance from a lawyer in order to fa _1]9n e
commission of a crime or a fraud, and it is immaterial whether the iawyer is an unwitti: l l:iate e
knowing participant”. However, the Court refused to recognize it as a “findamental princi ple’ﬁg pe e

[43] In 1982, in Descéteaix v. Mierzwinski®, the Supreme Court recognized that professional sec
namely the right to confidentiality of the solicitor-client relationship, had been transformed from a liecy%
evidence into a substantive rule®. It states that: rueo

1. The confidentiality of communications between solicitor and client may be raised in
any circumstances where such communications are likely to be disclosed without the
client's consent.

2. Unless the law provides otherwise, when and to the extent that the legitimate exercise
of a right would interfere with another person's right to have his communications with his
Jawyer kept confidential, the resulting conflict should be resolved in favour of protecting
the confidentiality. ©

* |dem, para. 23 and 28.
3! |dem., para. 29.
*2(1980] 1 5.C.R. 821.

3 |dem, page 835.

* |dem, page 836.

% 11982] 1 5.C.R. 860.

* 1dem, page 875.




500-17-025479-059 PAGE: 13
3. When the law gives someone the authority to d i
: omec ; Y o something which, in th
circumstances of the case, might _mtarfere with that confidentiality, thegdeciséon to do s<e>
and the choice of means of exercising that authority should be determined with a view to

ot interfering with it except to the extent absolutely s oed
. . Y Yy necessary in o i
ends sought by the enabling legislation.” i rder to achicve the

[44] The Court clearly establishes that professional secrecy exists tf
: - - estal y exists from the i ient fi
dealings with the lawyer's office and that this covers all financial inforrnariongg’(3 time the client first hes

[45] In 1999, Smith v. Jones” taught that only a compelling public i o
professional secrecy. pelling public missst hay JuSty seing aside

[46] 1In 2001, in R v McClure™, Canada’s highest court took a new step in defini ;
Secrecy. Descnbl?g it as the most notable example of a class privilege becauspe ety ming Profe:.sgon_al
our legal system ", it affirms that professional secrecy must be as clos% ;o absolute as umque position in
will only yield in certain clearly defined circumstances, and does not involve a ba]ancPOSSI?F P Bl i
case-by-case basis*. It reminds us that professional secrecy stems from communic;?iir?s ::;3:S;Z:?ha
e

purpose of obtaining lawful professional advice and that the privilege may only be waived by the client™
nt".

44 . .
[4:7] .In 2002, t.he R v. Brown” decision reiterated the lessons of the McClure case, specifyi
piercing pfofcssxong‘l secrecy should be treated as an extraordinary measure, as l’ f cifying that
innocence is at stake™. ’ » 85 a last resort when

P . n .
(48] In 2002, the Lavallée™ decision certainly marked another important step in the evolution of the

case law and represents a fundamental element in determining i f
ele g the rights of the parties in
Indeed, the appeal cor_xc‘e-med the constitutional validity of Section 488.1 of the C?-im'mall Cgclii‘ga%e o b_at
the procedure for deciding whether professional secrecy applied to documents seized in a law cle’:garii Tod
g nts seized in a lawyer’s office

during the execution of a search warrant, with regard to Section 8 of the Charter

7 | dem.

) 4em, pages 876-877-
% 11999] 1 5.C.R. 455, para. 74.
“12001] 1 5.C.R. 445.
41 1dem, para. 28.

2 |dem, para. 35.

% 1dem, para. 37.

% (2002) 2 S.C.R. 185.

% \dem, para. 27.

% supra, Note 12.

47 5.C. 1985, c. C-46.
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[49) By way of infroduction fo its analysis, the highest court in the land emphasized th

information protected by professional secrecy out of reach for the State and that it cannot be f a a:ll
discovered or disclosed and it is inadmissible in court®. The legistative regime put in pla OT‘Clb[}:'
steps to ensure that there is no access to this information®, piace must take all

[S0]  Recalling the Solosky™ decision and Geffen v. Goodman®, Smith v. Jones™ and MeClure®
Supreme Court reaffirms that, having become a fundamental civil right, professional ge ure. 3 e
principle of fundamental justice within the meaning of Section 7 of the Cha.rtersg. crey s
[51] Affirming that the privilege attached to professional secrecy is a positive feature of Jaw
enforcement, not an impediment to it, the Supreme Court teaches that since this privilege must r i o
close to absolute as possible if it is to retain relevance, the procedure in the specific context of Iaerna;i;‘as
searches for documents that are pofentially protected will pass Charter scrutiny if it results i W .0. IeE
impairment of professional secrecy™. @ rimmal

[52]  The Court concludes that a procedural scheme cannot be raised to a standard of constitutional
reasonableness when it fails to address directly the entitlement that the privilege holder, the client gon?d
have to ensure the adequate protection of his or her rights®. Thus, since the violation ’of Section ,85 19 .

Charter consists of an unjustifiable impairment of the privacy interest protected by that secti o.ﬂ.f?
difficult to conceive that this violation could be justified by section 1 of the Charter evérlxoz’ oy
effective police investigations are indisputably a pressing and substantive concern”. ' ough

[53] It appears useful to emphasize what the Supreme Court teaches in Lavallée™ regarding th
general principles that must exist to ensure the constitutional Jegality of a search warr’ant owhe g't .
known that this will involve professional secrecy: dabaniad

1. No search warrant can be issued with regards to documents that are known t

by solicitor-client privilege. © be protected

“ Supra, Note 12, para. 24.
“ |dem, para. 25.

0 supra, Note 32,

51[1991] 2 S.C.R. 353, p. 383.
52 Supra, Note 39,

5 Supra, Note 40.

% supra, Note 12, para. 16.
%% |dem, para. 36.

% | dem, para. 40.

%7 |dem, para. 46.

% Supra, Note 12.
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2.

Before searching 2 law office, the investigative authorities must satisfy the issuing justice
that there exists no other reasonable alternative to the search. ’

When aliowing 2 law office to be searched, the issuing justice must be rigorously
demanding so as to afford maximum protection of solicitor-client confidentiality Y

E):;cept when ‘the \?'axfa.ut specifically authorizes the immediate examination, copying and
seizure of an 1dent3ﬁed document, all documents in possession of a lawyer must be sealed
before being examined or removed from the lawyer’s possession. ‘

Every effort must be made to contact the lawyer and the client at the time of the execution
of the search warrant. Where the lawyer or the client cannot be contacted, a representative
of the Bar should be allowed to oversee the sealing and seizure of documents

The investigative officer executing the warrant should re justi
: r port to the justice of the peac
efforts made to contact all potential privilege holders, who should then bepgiv:nthz

reasonable opportunity to assert a claim of privile i .
! & UPE 7 ge and, if that clai
the issue judicially decided. m is contested, to have

If notification of potential privilege holders is not possible, the lawyer who had custody of
the documents seized, or another lawyer appointed cither by the Law Society or b i

court, should examine the documents to determine whether a claim of privilege sh ﬁd e
asserted, and should be given a reasonable opportunity to do so ge should be

The Attorney General may make submissions on the i o
; < issue of privilege, but should
gﬁmgtted 0 mspfft thde dO:llments beforehand. The prosecuting authgr{ty can only ix;:;
e documents if and when it is determined by a judge that d :
privileged. y a judge that the documents are not

re Se g v m

Where documents are found to be privileged, they are to be r : :
v s » eturned
holder of the privilege, or to a person designated by the court™. 1 immediately to the

[54] In 2003, another landmark decision, Maranda v. Richer®, was rend .
following lessons: rendered. The Court retains the

59 |dem, para. 49.
12003} 3S.CR., 193.
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. Professional secrecy is one of the rare class privileges recognized by the common Jaw®':

. The clear anq strict r_ule establishes the prohibition against issuing any search warrant
concerning privileged information, in accordance to what had been stated in Lavallée®: an

. The question of whether the amount of fees and costs is neutral information that fall
outside the scope of the communication between a solicitor and his client, since itz:: abS
compzzrsed tg a pure fact as maintained by the AGC, seems to have divided Canarc)i' :
courts®, This is the distinction Justice Proulx had adopted in his judgment in thi adian
the Québec Court of Appeal®; n this case for

. Justice Lebel evokes the decision in Kruger Inc. v. Kruco Inc.%, i i .
the grounds of the Québec Court of Appeal, which concluded’tl’:atw E—:Cg::ble]:dl:" m;n
professional secrecy does not protect the information contained in statements of acw’ i
for fees and costs that do not include any details concerning the nature of the o
rendered. In this regard, as he points out, two groups of shareholders of a co sce)?aqt‘i: .
opposed each other in this case and were seeking to obtain complete financial infl;pm t_On
on the corporation, in particular regarding the professional legal fees paid b ; lfn
corporation at the request of some of the shareholders®; pas oy B

Without fear of error, it can be said that the outcome of this case depended on the fact tt

every shareholder has the right to know the details of the activities of the corporati I
which he holds an interest and not a case in which third parties were attem tinpoto %rtl i
information on a matter that possibly was covered by professional secrecy; P S8 SR

. {n this case, a criminal prosecution, the solution had to respect the fundamental principles
of criminal procedure, both regarding the definition of professional secre P
. . 6T rofessional secrecy and the
necessity of its protection”;

) This solution could not depend on the distinction between “fact” and “communication”
because this would lead to the erosion of the privilege®. Indeed, this distincﬁonnisc RRAE
accurate reflection of all the aspects of the professional relationship between SOHcitnOt ag
client and the fact that issues relating to the calculation and payment of fees z:onstitor of
important element of that relationship for both parties®; . Uie; am

>

& dem, para. 11.

52 Supra, Note 12.

53 gupra, Note 60, para. 23 to 25.
5 [2001] R.J.Q. 2490, para. 9.
%11988] RJ.Q. 2323 (CA.).

% supra, Note 60, para. 27.

57 |dem, para. 28.

& dem, para. 31.

8 1dem, para. 32.




(53]

»

In veneral, there exists a presumption that th

g . there exi ] e very amount of the fees must be r 5
xfalh.n_g prima jacie under professional secrecy, which will help redu g o fa
impairments of the privilege to a minimum™; P redoce porentie

Information will remain available from other sources, such as cheques from a bank, si
lawyer cannot be compelled to provide tha information”"; e

Lawyers must not have their offices turned i hives 1t
mned into archives for the use of the prosecution’,

1n 2004, the Foster Wheeler” decision was rendered. The Court retains from this decision that:

Professional secrecy has two components, i

Y ! . one that recognizes the co tiali
. ‘ : ! g nfidentiality
“-Iformatlon gene}:}ra;ed by the l.awyer—chent relationship, the other arising from t:: clllfz tc"f
right to expect their legal advisers to remain silent, which gives rise to an immuni 3 :
protects' 1]1&:7 client against the disclosure of that information, particularly i odicial
. ) 5 arly in judicial

The analysis of the implementation of i

: professional secrecy is based i
. : : 1 of on the s
importance it has been given in maintaining a properly functioning justice sy o
preserving the rule of law in Canada™. ’ ¢ ystem and

mees;;mnal secrecy does have its limits since concern for competing interest
sometimes necessitate the disclosure of confidential information’® after an analysi ssofj'r;iy
e

nature and the context of the professional services rendered”

Professional secrecy must be afforded strong and generous protection’

7% tdem, para. 33.
"t \dem, para. 34.
2 1dem, para. 37.
2 gupra, Note 29.
7 tdem, para. 27.
5 1dem., para. 33.
7 |dem, para. 37.
7 {dem, para. 38.
8 1dem, para. 41,
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. There exists a rebuttable presumption of fact that arises from the existence of a mand:
entrusted by a client o a lawyer. to the effect that ali communications between tl o are
prima facie considered confidential. It will be up to the opposing party
information sou_%ht 1s subject neither to the obligation of conﬁdgmialitv

from disclosure”. .

hem are
to justify that the
nor to immunity

(56}  That same year, in Pritchard v. Ontario (Human Rights Commissionj®, it was decided hat
general provision regarding the production of records that does not clearly specify that it appj ta
records regarding which grofesswnal secrecy is invoked, is not sufficient to compe] the holderpgf :}? ”
records to produce them™. The Supreme Court pointed out that the privilege is jealously guarded :vf:
should only be set aside in the most unusual circumstances®, because the privi i

: rivilege ]
absolute™. ? priviiege must be nearly

(571 In 2006, in Goodis v. Ontario (Ministry of Correctional Services)*, the Supreme Court
specifically ruled that it is incumbent on a judge to apply the “absolutely necessary” test when dec'c?' uq
on an application for disclosure of records covered, @ priori, by professional se::recy. In so doirllgm;

renewed its teachings from the Smith v. Jones®, McClure®, Brown® and Lavallse®® decisions

[58]  In 2008, Canada (Privacy Commissioner) v. Blood Tribe Department of Health®
professional secrecy must be maintained as close to absolute as possible, because it is a z-'u'le of subst

and not a rule of evidence™. Thus, any legislative provision that may allow incursions on rofe s‘anc?
secrecy must be interpreted restrictively since it carinot be abrogated by inference, and o pen-fesilonij
language governing the production of documents will be read not to include soIicitoﬁcHem gocu * urgl
This is essentially what is stated in the Lavallée™ and Pritchard” decisions. MG

recalled that

” |dem, para. 42.

® (2004} 1 5.C.R. 809.

# |dem, para. 35.

# |dem, para. 17.

# |dem, para. 18.

8 [2006] 2 5.C.R. 32, para. 15.
& Supra, Note 39.

% Supra, Note 40, para. 52.
¥ supra, Note 44, para. 3.
% Supra, Note 12, para. 46.
¥ [2008] 2 S.C.R. 574.

% jdem, para. 10.

%! |dem, para. 11,

% supra, Note 12, para. 18.
% Supra, Note 80, para. 33.
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(591 In 2010, in R v Q’mmngham%, the Supreme Court held that, in the context of

se;-arch, information regard;n'g_ fees and costs is considered prima facf; privileged i f’_‘ of a law office
disclosure, the ultimate decision of whether the fee information is in fact ERa th‘e Crown secks
o in faci privileged is made by the

. % 6 - .
[60] . Then, in R v.‘Narzonal Posr™, it re.called, 5 3k G JAeChae™ dacicion, st nrehasd
one of the most ancient and powerful privileges known to our jurispru e, | professional secrecy.
fundamental and substantive rule of law, rather than as a constitutional rule™ , is generally seen as a

(61] Underlining that in a class privilege, such as :
. - professional secrec + 35 & S
much the content of.the p.am‘c-ular corpmxm'ication as the protection of they';vg: itf ‘:e;:;})o “ﬁf’t 15 not 50
that once the relatx.onshlp is established, privilege presumptively cloaks the confl.gns ip, meaning
in confidentiality, without r?gard to the particulars of the situatiode-onsaquently this tpfr:ivi llenforcrlnanon
9 ’ ge departs

from the truth-finding principal of our justice 9 ”
5 system”™ an ) -
circumstances™”. d it cannot be tilored to fit the

[62] Reiterating its previous case law, the highest court in th .

] . s 2 e land, i i Y ,
Safety) v. Criminal Lawyers Association'”, recently affirmed that Profe—s[;i(%aagg (Public Security and
be all but absolute and that the only exgepﬁons recognized are public safety ;'ind t1-:rec‘.y has been held to
to present a full and complete defence'. > e-right for an accused

[63] This concludes this overview of Supreme Cowt ¢
e ase law. : .
persist in the case at bar that deserve an answer. Nonetheless, some questions still

3) lncidental case law
[64] More specifically, as this Court has already ruled', it is i :
o . ,itisina N
duties of lawyers and notaries regarding their obligation to mainfgl;loxct:]:mre to distinguish betwzen the
performed in the trust account. The Court can do no better than to repeat: 1e secrecy of the transactions

% 2010 5CC 10.

% |dem, para. 28.

% supra, Note 19.

%7 supra, Note 40.

% supra, Note 19, para. 39.

9 |dem, para. 42.

1001 dem, para. 46.

1019010 5CC 23.

122 \dem, para. 53.

193 yyes R, Léonard v. The Deputy Minister of Revenue of Qué .
(5.C.); 164461 Canada inc. {Syndic de] v. Kyte, Az-evmzméssl lrﬁrn?;; f;ylggeéifrg )AZ'BMMSO' March 2, 1981
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According to the Court, even though no specific text in the Code of ethics of advocat

provides for professional secrecy for a lawyer’s trust account, it is not appropriat o
make any distinction between a notary’s account and a lawyer’s accounlz }f)he :\,m
professionals very often deal with the same type of transactions, are calie;d upon :o
receive money in trust of which they must dispose according to the inSh’I};cfo 0
received. Can it be conceived for even an instant that the same transaction, de eﬁé'ns
on whether it was performed by a notary rather than by a lawyer Wou}’d bg be:tng
protected and that the notion of professional secrecy should be interp,yreted different] e‘;
Disclosing how one has disposed of funds in trust implies that, frequentl n Yc-l
unequivocally, there will be disclosure of the instructions received from the clier);t alr:d
the legal advice that he will have been given. The Court can easily conceive, as I?’—I}t
Kyte alleges, that the mere fact of revealing how the money was disbursed will ’indicat

and confirm the legal structure that was established on his client’s account. ¢

There is no doubt that this concerns information, advice and instructions received fi
the client that pertain directly to professional secrecy. The preparation of cheques rorg
the remittance of the cheques received in the lawyer’s trust account very often canno?r;)e
separated from a transaction as a whole. They are directly related to the instructio
received from the client and to the advice the lawyer may have given to his client, andn'i
is impossible to separate the instructions given from the fact as such, constituted b 'thl
issuance of a cheque in the name of a very specific person or institution. Thus, the Cyoux;ct
has no doubt that cheque issuance falls directly within the mandate entrus’ted to the
lawyer within the context of a transaction concerning the sale of an immovable. (...)"*

[65]  Since the Agency and the AGC argue that a distinction must exist between criminal | d civi
law regarding the determination of the rights in question, the Court, after the hearing, drew tiw i
of the parties to the existence of the R.L. v. M.S.'* decision on this subject, havin *eée tly 1 . an'e n'n?n
existence, and requested their comments. ? '8 recently learmed of its

[66]  Inthis case, the Court had to rule on a motion to obtain disclosure of the mand i

. P : ; at
fees paid by the father within the context of a child custody dispute. It was then speciﬁefi f;(})]rnltbfgfessxo'naj
did not concern the disclosure of the lawyer’s statements of fees and costs to the opposing :r . ot o
the %rﬁnounts paid by the opposing party in 2009 and 2010, the amounts owed and e
rate” .

but only
the lawyer’s hourly

104 yyte supra, pages 6 and 7.

%5 )010 QCCS 1186
1% 1dern, para. 8.
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[67] Inits analysis, the Court referred to the fact that the §

N A - uprem : 5
the question ?ef; the privileged nat!\!zge of lawyer’s fees'” in liﬁﬂitior;e c(;:;nu o; tw0_ o<fcasxons,1 oc;ea[t with
the Maranda™® and Cunningham decisions. ° nder criminal law™, namely
[68] Regarding the impact of the Maranda'"" decision, tt i '

: e ; , the Court decided that si : :
ang’ icac?rdxn$1¥’ S‘e constitutional protection against self-incrimination, does no]tnzzts}t]q ngl}t_to silence
and that in crimin matters, the disclosure of the amount of the lawyer’s fee could indi in civil matters,
protection, the principle stated in this decision thus does not necessarily apply in Civi;r; 'r‘ffzﬂy impair this
aw .

[69] Regarding the Cunningham'® decision, in whi

penal matter, & court can f_efuse to authorize a defegf: f:;;ﬁafﬁﬂ?gghgd 5 0eglch wiicilies, [n &
compliance wrth the financial conditions of the mandate, the Court decided tha ue to the accused’s non-
pasqd its decision solf:ly on the fact_ that non-payment of the lawyer’s pro &55‘3 Sln;:e the Supreme Court
mcnmmafe a‘p?rson, it issued an obiter when it discussed the effect that an a“elo?_a fee§ cannot serve to
can have in civil law, more specifically in the context of a claim for su gation of impecuniousness
not to retain these decisions to rule'™ on the motion referred to it pport. Therefore, it was appropriate

[70] Declaring that he was bound by the Kruger'”® and R 16 goaics

the judge in R.L.‘”. concluded that the highest jurisdiction inlggéﬁ? hasdre;;f;onii:; tge Court of Appeal,

amount of fees paid by a party to his lawyer is not privileged information' ]sg?_{e ai:oe pi;?;cg)le tth? the
* ed out that a

party who claims reimbursement of his extrajudicial fees ie privi
Appeal decided in APEIQ v. Nortel Networks CorporaziOn";N%;Y;znhgxso&r;:g:g:; as the Québec Court of

y

[71]  Withall due respect, the Court cannot conclude identically in the case at bar. Here is wh
. is why.

197 | dem, para. 7.

%8 1dem, para. 8.

99 ¢\1pra, Note 60.

10 ¢\ inra, Note 94.

21 g ;;nra, Note 60.

12gnra, Note 105, para, 12.3nd 13.
B3 gypra, Note 94.

LS Supra, Note 105, para. 14 to 19.
ns Supra, Note 65.

116 [005] R.J.Q. 1637.

1 gypra, Note 105.

18 1dem, para. 24.

113 (9007) QCCA 1208.
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~ 120 5. .
[7.‘,] In R v. Henry™™, the Supreme _Court gxpr&_ssed an opinion regarding the scope of an obiter
dictum, which it analyzed under the wording obiter dicta versus the ratio decidend;. pointing out that th
supposed dichotomy between these concepts is an oversimplification.'?! ’ e Al the

[73] It teaches that all obiter do not have, and are not intended to have, the same weight
the weight decreases as one moves from the dispositive ratio decidendi to a wider circf.e
which is obviously imended for guidance.'*

It notes that
of analysis

[74]  On the one hand, for the Court, the obiter dictum in Curmingham'™ serves as an iHustrati

explain the ratio decidendi regarding the consequences of an allegation of impecuniousnes i t'o
matters. Although the following formulation seems to be contradictory in itself, for the Coﬁn tlsf ; cgvﬂ
in the Cunningham™* decision is at the very heart of the Supreme Court’s reasc;ning when it rul 1s obiter
question referred to it, even though this is not specifically the question on which it hladnt esdon_the
Consequently, its persuasive weight remains substantial. 01 et

[75] On the other hand, when in Maranda™ we read that the distincti -

“communication” does not respect the right to professional secrecy and wau;lc(lztll;);d ?oﬂ t\zzeer;osiiz? i iﬁd
privilege if it were maintained, we cannot reasonably be convinced that a difference must exist bet?w ;
civil law and criminal law in this regard. Indeed, if the statement of fees and costs and its payment beln
from the relationship between the lawyer and the client, they thus are covered prima facie bv'y £ resut
secrecy, as the Supreme Court affirms in Foster Wheeler’™, £ DY priRstional

[76] By way of illustration, how can one consider logically a statement of fees and costs and tl
payment of 2 client who consults a single legal advisor regarding facts that pertain both to criminal | o
and to civil law? As a more specific example among several situations that may exist, what abodr gw
right to professional secrecy of the person who may be charged with crimes for his con,duc-t i o
spouse or a child and who is party to child custody proceedings based on the same fac
one legal advisor for both cases?

regarding a
s, who consults

2 (3005] 3 S.C.R., 609.
2 1dem., para. 53.
idem, para. 57.

12 gypra, Note 94.

2 dem.

5 supra, Note 60.

s Supra, Note 29.

122
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[77]  Moreover, the authorities of the Québec Court of A fh :

\ 5 - ppeal decisions, which i isi
the Court in the RL.' case, sl periainin aontestof waiver, not express, then at ?;):sit‘he e ot
privilege of confidentiality. In this regard, all the decisions show that the situ;iion isno d'f;mphcxt, of the
of a person _who sues any professional regarding their professional relationship, which i 1ierent thar'l that
that professional of his duty of confidentiality. iip, which implicitly relieves

[78] It follows that, conceptually and generically, there must be g o
criminal law regarding the existence, prima facie, of the right tcf pmf;l:s;fg:l‘):zgzczetween civil taw and

(791  Thus, for the Court, since it considers itself bound b :
Supreme Court, it cannot share the opinion expressed in the R}g !2?;;&3: and precise statements of the

4) Recapitulation
(80] From all this, the Court draws the following conclusions regarding professional secrecy:

o That there is no reason, a priori, to distingui th
SO ’ ish betwee SR
in criminal matters. g n the law in civil matters and the law

o That there should be no distinction be
P tween wh - ¢ "
“communication”. at constitutes a “fact” and a

« That once a legitimate professional relationship i i
f : p is established between a legal y
< IO
and a .chent, all actions, documents and information are, prima fag professional
professional secrecy. ¥ cie, covered by

o That the burden of proving whether or not doc ;
€ 1ether or uments or informati upht : :
professional secrecy belongs to the person challenging its gpc;’?‘t:tli?; sought are protecied by

« That the exceptions allowing professional secre
used as a last resort. cy to be bypassed are rare and can only be

o That the legislative frameworks put in
; place must ensure th i :
scrupulously respected in order to avoid untimely disclosures at professional secrecy is

¢ That any legislation likely to authorize a breach i
an of professional secre i
restrictively and cannot allow the production of documents that it protggtsmmt ve tmterpreted

27 gyupra, Note 105.
3 dem.
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B- The validity of the legislative texts of the ITA

1) Sections 231.2 and 231.7 ITA

[81] The Agency and the AGC base their positions mainly on the R. y. McKinlay
which validated the constitutionality of Section 231(3) ITA regarding Section 8 of th
case, having refused to comply with a requirement to provide documents or in
production of a wide variety of information and documents, the companies were

violated Section 238(2) ITA. They then petitioned for nullification of the denunciati
that Section 231(3) ITA attached to Section 238(2) ITA violates the Charter,

Transport Ltd. 128

e Charter. In this
formation for the
accused of having
on on the grounds

[82]  The Supreme Court concluded that even if it is a seizure™, it is not abusive under the te
Section 8 of the Charter”". Indeed, since a distinction must be made between seizures in cn'm‘rm? o
quasi-criminal matters, which must strictly comply with the criteria set out in Hunter v, Southam ]Ir;;i Igr
from seizures in administrative matters to which less strict standards can apply'>, then Section 23i(35
prescribes the least invasive method to control ITA compliance effectively™ and since the taxpaye:
have a relatively low expectation of respect for their privacy by the tax authorities in view gfythrs
statutory regime of self-reporting and self-assessment put in place, the seizure is therefor’e reasonable ang

does not violate Section 8 of the Charter™>.

[83] In a book of “extrinsic” evidence, the Agency and the GC produce
income tax audit and recovery methods and those regarding the special execution ro

: am
observance of the ITA. In this regard, the Court cannot state its position any bettcrpthair thetguel::?;z
Court has already done in McKinlay'™ and R v. Jarvis'’ regarding the le 4

A - gitimacy of the existi
powers that the Agency must have at its disposal in overseeing the enforcement of the ITA. e vt

publications explaining the

[84]  In this regard, it is useful, in an approach of contextual analysis of the ri
that the public’s expectations regarding respect for their right to privacy is not as
a criminal investigation'*.

ghts in question, to note
high in tax matters as in

111990} 1 5.C.R., 627.

8% 4em, page 642, line f).

B11dem, page 650, line d).

13211984} 2 5.C.R. 145.

3 supra, Note 129, page 647, line h).

%1 dem, page 649, line j).

jdem, page 650, lines a) to d}.

6 Suupra, Note 129.

B712002} 35.C.R. 757.

% McKinlay, supra, note 129, p. 649; Thompson Newspapers Ltd, v. Canada (Director of Investigatio
Research) [1990] 1 5.C.R. 425, p. 507; R.v. Jarvis, Note 137, s 2nd

135
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[85] However, the requirement to discover the truth in crimi Vi

: e — inal, civit ; ;
itself, or else }he constitutional guarantees would be meaningless and tg:: tf‘ls;?: ;natters is not an end in
would be nothing more than 2 shrinking protection. o professional secrecy

[86]  The issue instead is to see whether the class privilege arisi :

secrecy is contextual_ly more important than the seax!z:h forg trutlim'ig”himgngh;nngth; t.o professional
professional secrecy 1S @ comerstoxjer?ot only of our judicial systern, but more g?oi,d llmpf?rtance of
system. To paraphr_asc the Lavallée™ decision, the issue is whether the legisiator hy of our legal
necessary measures in place to ensure the greatest possible respect for this privilege as put all the

[87]  Altho ugh it is true that the Supreme Court teaches that a more flexible approach must be adopted
e

when assessing the context in a regulatory or administrativ 1o
S - e matter™*°, the Court .
that the impairment of professional secrecy must be absolutely necessary and minimr;.loafﬁ;fl::il;el teratﬁd
. even be

Affirmed, without too much risk, that it is adopting an increasingly scrupulous attitude in this regard

[88] Undeniably, the degree of invasion of privacy is less i ;

. ; . ) sS important In a i .
documents or information than in the execution of a search, in)nCe, in pa rtix‘:g]“;:efilhent to provide
employees do not 'hz}\'/e direct access to the documents or information by the mere f;ct :f tz‘:’i?Vernrment
Hf)u're\{er, the possibility of an tmpairment of the right to professional secrecy in thi e request.
minimized. s context must not be

[89] In light of the Lavallée™* decision, it must be recognized ;

1egislato‘r, by combim’ng the effects of Sections 231.2 and Zig] i7 ITft\Ijag;?:np;;o:ﬁi‘;:eth peutlgn place by the
of the ‘r1ght to professional secrecy, to know directly that his right is threatened é:xent, the hold_er
protection. and thus see to its

{90] Indeed, according to Section 231.72(2) ITA, the Minister’ ..

¢ N . ) r's a -

audre?*sed only to the person against whom the order is requested, in thjpf i;f:::rc;: tt% the judge must be

the client as well. This is the first fault of the statutory framework ;ccording to theeSugr:r?lt:Ig, a?td notto
ourt.

[91] Moreover, the five-day delay to obtain the order appears # :

= . oo short. H
system. Thirdly, the Act does not impose & condition tggt it be psroi)':d:glxz 8_.u5decom):11 fault of the
reasonable alternative exists before contacting the professional. This is another deﬁciénc?e that no other

9 Gupra, Note 12.

140 y 1 Kintay Transport, supra, Note 123.

41 yoccteauy, supra, Note 35, pages 875 and 891.
42 g\ nra, Note 12, para. 49.
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[92] Since the Court- is bound to adapt rigorous standards to ensure the protection of professional

secrecy and thus to qualify as abusive under Section 8 of the Charter any statutory provisions that ; o

it more than is absolutely necessary'®, it must be determined whether such is the case in this instan*i:npalr
LC.

[93] Like Section 488(1)(8) of the Criminal Code'*, Section 231.7(2) ITA does not eu

holder of professional secrecy a reasonable chance to file an objection based on the nomry’f ii;me? th?
secrecy to preserve the confidentiality of privileged information'’. This deficiency is fatal fccoe;? e

the Supreme Court, because the State has the obligation to ensure that the rights of the hrh;ng ¥
professional secrecy remain sufficiently protected'*, Bidier of

[94] By the very wording of some of the requirements addressed to the notaries, it is difficult, in ali
logic, to do otherwise than conclude that they are placed in a perilous position, to sa); the lexst: m: inal

choose to conform to the requirement to provide documents or information and thus, at the Ve;—v | Y Ttm;)st
in breach of their ethical duty or, in order to respect their obligations to their c’lient, they’re?;éé ts

respond, exposing themselves to penal prosecution.

[95]  Therefore, this is not a minimal impairment. All this is equivalent to an abusiv
seizure, contrary to Section 8 of the Charter. In this regard, the Agency and the AGC did nf)tsztatgle}ll ?I’:d
justify this violation based on Section 1 of the Charter. As in the Lavallée' decision, the Court does no(z

see how this could be done™®.

[96]  As a result, the Court concludes, based on the teachings of the Supreme Court it cann

b % ¥ 5 5 ik
constitutionally validate these statutory provisions. Consequently, the Courtahus will decla];:Itgaf th e
provisions are unconstitutional and inoperative under the terms of Section 52 of the Charter'*® e

2) Subsection 5 of Section 232(1) ITA

{971  Regarding the exception under subsection 5 of Section 232(1) ITA that provides that “for th

purposes of this section an accounting record of a lawyer, including any supporting voucher or ch e,
shall be deemed not to be such a communication [between a client and a legal adviser]”, the Agenc eQuZ,
the AGC justify its constitutional validity by referring to a broad series of decisionts that ifﬁn};]an

substance, that in the matter of a real estate transaction, the cheques of a lawyer’s account and ’1;1n
adjustment statement are not subject to professional secrecy, in particular because this concerns a f; e
not a privileged communication™’. a factand

3 | dem, para. 36.

¥ gupra, Note 47.

5 supra, Note 12, para. 40.
15 |dem, para. 39.

7 supra, Note 12.

Y8 1dem, para. 46.

% 1dem, para. 48.

0 1aw Society v. Cornfield, 2008 CAF 156; |n the Matter of the Legal Professional Act and Martin K. Wirick, 200
BCSC 1821, 51 B.C.LR. {4"™) 193, (2005) B.C.J. No. 2878 {Sup. C. B.C.) {QL): Minister of Nat%onal Re\;em:';c’(, S:MS
2006 FC 866, 2006 DTC 6285, {2006] F.CR. no. 142 (F.C.) (QL): Canada (Mfmw
2006 F.C. 277, 146 A.CW.S. (3% 568, [2006] F.CR. no. 348 (F.C) (QL): Canada [Minister of National Revenss)
Singh Lyn Ragonetti Bindal LLP, 2005 F.C. 1538, [2006] 1 TCC 113, [2005] F.CR. no. 1057 (F.C n

(QL): Burnett v.
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[98]  Specifically on this subject, it is necessary to draw ideli

L : i i some ; :

decision Re Ontario Securities Commission and Greymac Credit g;dpeg?fszg.ar ding the impact <_)f‘ the

cited in the prfac:,edmg parz}graph, to make a distinction between “fact™ and ‘._Cm many of }he”deuswns

COuI't,.thlS ‘;iecnsu;;: determines only in the event that a lawyer’s trust account is g:(;nsugllléanon .fFor the

v as .

Zgnﬁuit;n s presen;: N qf s S doe§ “?E appear to be related to the solicitation otEl ma{lcxa}
vice, at no _rlght to professional secrecy exists %, This decision does not & i s legat

exists between “fact” and “communication”. : establish that a distinction

[991 The legislative history of Section 232 ITA, originally Section 12 .

what the federal legislator declares to be “solicitor—clgi]ent gri\;f;g; 15160(»%)5, :;f:rg:ng the definition of
added the current r_estnctlong}rega:rdmg & Jtayer’s aecomsiing pecord. Affegedhy:sn e 19(?5 amendment
British Columbia judgment™, this amendment, according to Hebman v. MN. lgpos?: to set aside a
effect, however. . MN.R™", did not have this

[100] Inany event, one can Jegitimately question the logic ;

AGC regarding the 1965 legislative amendment, whic}?adilfsﬂtl;elcg?i;ﬁ?’rzg::;;hc Agency and Fhe
record,_the vouchers and the cheque. Indeed, if as they allege, these docum% t r(lig i el s
professional sectecy, then the legislator spoke for nothing, which is not pres é’ § do not fall under
'carmof resolve to c:onclude. If, ho_wcver, these documents are in fact covefed glmc and' which the Court
ssue is to determine whether this legislative definition meets the constituti y professional secrecy, the
Supreme Court’s recent case law. nstitutional criteria defined by the

Canada {Minister of National Revenue — M.N.R.) {1998) F.C.R
* = .C.R. no. 1678; In the Mat ;
and Martm‘l(. Wirick, 200? BCSC 1821; Minister of National Revenue v. Singh Lyi ;z:!c.;:\t:e. I;ga! Professional Act
known as Singh Walters Bindal, 2005 F.C. 1538; Minister of National Revenue v. G St Bincal ILF, previously
of National Revenue v. Reddy, 2006 F.C. 277. . Gary Viug, 2006 F.C. 86; Minister
1511983} 41 O.R. (2d) 328.
152

Maranda, supra, note 60, para. 30; Steve i .

Marangda, 2 ; ns v. Canada {Prime Minister), {199

: ; , [1998] F.C.R. no.

patrick and Littleton jRe_), 2006 Q.C.C.S. 2276, para. 12 to 14; Cinar Corporation v. Weinb 794, para. 43 and 44;
para. 9 to 11; Nova Scotia Real Estate Commission v. Larhway, 2003 N.5.5.C. 266 2 erg, 2007 Q.C.C.5. 4380,
153 |, Re The Income Tax Act and In Re a Solicitor, [1962] 16 DTC 133 5. 206 para. 25.
154 ? 1.

{1970] 24 DTC 67355, p- 6359.
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{101] It is important to mention that the Agency and the AGC acknowledee that : .

notaries and lawyers could be different, due to the existence of Section 9 ofihe QuégchLg}?z:ti ‘ ri]ghts }? '
definition in subsection 5 of Section 232(1) ITA regarding solicitor-client privilege, which ci e’afl Vesr: att e
that a person’s right to refuse to disclose a professional confidence must be assessed’accordinc toilh 1 es
and shouid be applied by the Superior Court of the province where the question arose. =S e law

[102] Professional secrecy for legal advisors receives statutory consideration in Section 9 of th

Québec Charter, thus conferring a quasi-constitutional status for Québec. Without fear of error, it can b:
affirmed ipso facto that it could benefit from a greater protection than under federal la,w which
recognizes it only as a principle of fundamental justice, that is a substantive rule as a class privil;oe but
not as a constitutional or quasi-constitutional right. R

[103] However, the Court can only note that in McClure'®, the Supreme Court affirmed that theri

to professional secrecy for lawyers is a principle of fundamental justice’, Thus, it can be aﬁinnedntﬁgz
this is a princijple arising from Section 7 of the Charter but, at the risk of repeating oneself, in th
National Post’’ decision, the Supreme Court affirmed that this is a rule of fundamental law, l;ut not :

constitutional rule™®,

[104] With all due respect, it is difficult to grasp the exact scope of these two jurisprudential
statements. Indeed, a principle arising from Section 7 of the Charter should be 2 principle that becomes
constitutional because of this recognition. Yet this does not seem to be the case,

{105] This is why the Court concludes as it does regarding the qualification of this right in federal law

[106]) In this regard, it is fundamental to note that the Agency and the AGC declare that they are not
invoking the theory of supremacy of federal law over provincial law. They acknowledged at the hearin

that the legal situation in Québec could well be unique in Canada, and if Section 9 of the Québec C}\arfﬂgr
served as the basis of the Court’s decision, they did not argue that the definition of soIicitor-. -

privilege mentioned in Section 232(1) ITA took precedence. She

1585
156

Supra, Note 40.
{dem, para. 41.
7 Supra, Note 19,
3% 1 dem, para. 39.
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[107] By studving the principles stated previously, whi

o s ) v, which can ; : ;
Descéteanx'”, Pritchard® and Blood Tribe'" decisions, the Court co?xf:hfgund;l n_particular, in_the
provision is needed to restrict the right protected by Section 9 of the Québeceé ;a;te?azcxpress statutory

receive a restrictive interpretation'®. ,and that it must
[108] As the Supreme Court affirms and as the Québec Charter requires, the Court must actively ensure

the protection of professional secrecy by qualifying as abusive an
! usive s z
profess:onal secrecy more than absolutely necessary ™. y statutory provision that impairs

[109] Atthe risk of repeating itself, since the Descd 165 ;166

gnd Cunn'ingham‘” decisions, the Court concludesof(ii:ano'dligggfniy 'n?:;r C:la.’a:ﬂ; Foster E’heeler s
“commpmcation” and tht, prima facie, all the actions, documents and info' ist | etween “fact” and
professional secrecy, It follows that the exception of subsection 5 of Section 232?:13'(10{1 are covered by
purposes of this section an accounting record of a lawyer, including any su Or[il)') which reads: *““for the
shall be deemed_not to be such a communication [between a client and a’l ]:;p dvi & \{?ucher or cheque,
constitutionally inoperative. egal adviser]” must be declared

{110} Section 9 of the Québec charter is only one additional el :
exorbitant nature of this statutory provision. element that convinces the Court of the

(111} In this regard, the AGC does not provide any justificati :
Charter. It follows that the Court cannot validate this IZg{sl ative ;:;rlil;?:: ¢ the terms of Section 1 of the

3) The suitable legislative framework

[112] Inthis regard, in claiming the application of the Blood Tri 10 4 s

. i ribe’ " decision, th
orcﬂz a co[.u'f'of rchrds has the power to examine a document with a view to ruli’n;: gnc &m“bre argues ﬂ?a:
of the privileged since the employees who use the requirement to provide doc e COn'Eested cl;%;m
procedure do not have the independence required to do so. uments or information

-

159 5ypra, Note 35, page 875.

0. 10ra, Note 80, para. 33.

“’1 Supra, Note 89, para. 10 and 11.

182 o - chambault v. Comité de discipline du Barreau du Qué

183 Contral Mortgage and Housing Corporation v. Pagéfllllg?t;'?ccja;:é?é_i2)011356 (C.A., page 14)

t: Lavallée, supra, Note 12, para. 36; Goodis, supra, Note 84, para. 15 Br;d.z'ol?age 561.
Supra, Note 35.

166 5 ypra, Note 12.

167 g ypra, Note €0.

1€ supra, Note 29.

19 g \ypra, Note 94.

0.6, 1ora, Note 89, para. 2 and 22.
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[113] The Court readily agrees with this. For the Court, it is not up to the notary or a public

decide ultimately what is covered by professional secrecy, since this is the role of a sy o servant to
However, this is not a problem in the case at bar. Indeed, once the requirement to provide d%cnOr court.
information is sent and the notary's refusal to claim the right to professional secrecy is sen ’U(r;nents'or
Agency, or in the absence of a response from the notary, the Act already provides tha: ave on tj?e
adjudicate on the legitimacy of the claim to the right to respect of professionzii secrecy. court will

[114] It must be noted that the requirements to provide documents or information :
AR A sent to

do not state that the judicial authorization framework will be set in motion should the noﬂtalerymf)‘t%;les

respond positively, but rather that penal proceedings under the terms of Section 238 ITA will be i1 t'?":g

immediately. istitute

[115] In fact, because the Court decides that the documents subject to the Chambre’s m
facie covered by professional secrecy, it follows that any requirement to provide documents

information addressed to a notary becomes de facto useless. Consequently, the Apetiey’s s 111 or
should apply directly to a judge of a Superior Court when seeking to obtain such information plovees

otion are prima

[116] Once again, as the Foster Wheeler'”" decision teaches, since all of the communications bet
the client and the notary must be considered prima facie confidential , it will be up 1o the Age wetzn
prove to a judge of a superior court, following the application of a legislative framework that resge’c]fs}’thz
client’s constitutional rights, that what it is seeking is not subject to the obligation of e

. co
immunity from disclosure'. 8 nfidentiality and

[117] Indeed, when the State is confronted with professional secrecy, it must conform to the 4 hi

of the Lavallée'” decision. In this regard, it is not useless to recall that in the matter of a search tiac cHon
prior judicial authorization procedure by a judicial instance, in this case a justice of the peace’ w?:re lsba
the documents seized at the legal advisor’s office are sealed and a judicial adjudication thep o e The
legislator therefore must envision an analogous procedure under the ITA. ’ e oeeurs. The

[118] In this regard, the fears of the Agency and the AGC of seeing a tax haven created in the off f
lawyers and notaries appear to be exaggerated. On the one hand, certain documents remain avai]abﬂcgs 0

third parties. On the other hand, to the extent that illegal acts will be committed, it will have to cesttan
the exception recognized in the Solosky'™ and McChue'™ decisions regarding the lawfulnes p; ove that
committed must be recognized. s of the acts

7! supra, Note 29.
2 dem, para. 42,
1 Supra, Note 12, para. 24.
Y supra, Note 32.
5 gupra, Note 40.
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C- The conclusions sought

{119} Subsidiarily, in the event that the Court grants the motio :

b n to declare certa IOV
umzonstmmonal, the Agency anc? the AGC argued that this conclusion should be s!?as,:m;ofy provisions
which tb?, Chfi:nbre does not O_bject on condition that there is a moratorium on re: yed 1or one year, to
same period, in response to which they made no comment. quirements during the

[120] The Court will not grant this request for two reasons. Fi

in this way when it mxjal xdat§d' Section 488.1 Cr. C. in wvall$2376?g§:;igi.sgre? g Court c}xd not act
done nothing since this decision, _i.e. since 2004, to rewrite this statutor;’ ’pmeﬁ:io(;rallgegxslmor has
feasona?le to conclude that granting such a delay will not contribute to serving « 8 B> ﬂ\f%refofe
imperative. ing a public interest

[121] The Court wishes to be clear. It is not its intention to puni

. - punish the federal legisl T -
but rather 10 rec°§m7-c’ }?en g}’c ‘;‘“e hand, that it has not proved why it should ob%;sina.xt{l);: c;ans 1\1;?}.0'(;:);:1,
not z'm’fomat.lc, an ,_Ont ; other hand, that the right to respect of professional secrec 0 Y ich 1s
administrative considerations. y prevails over other

[122] Finally, we should note that the conclusions sou,

Indeed{, on the one hand, the first conclusion must be extilr]rtizg zgilfch:cl)nt;xr':sc::gi be grantfed as written.
of Québec re_gardmg the docurments and information protected by their pro fossional V:g’Ers of the Province
hand, re:gardmg the secom‘i conclus_lons, it is not necessary to declare that there cann ctri“y. On thfa other
to provide documents ot mfomlat_lon regarding documents protected by PfOfcssjon; e a reql{lrement
Court has concluded that the enabling provisions as currently written are unconstituti secrecy since the
the legislator to put an adequate framework in place. itutional. It will be up to

documents be covered prima facie by professional secrecy. Fo

. . LT . For the Co

validity of its legal position in this regard and it would not }l;e a wiseeuse lcl:ft,itglij((j:‘h?;ln g.re has proved the
to grant the remedy sought. Judicial discretion to refuse

1231 In this context, one may qu ti ) 5
[123] xt, y question the necessity of declaring, as the Chambre requests, that certain

V8 5ypra, Note 12.

O
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THEREFORE, THE COURT:

[124] GRANTS the petition of the Chambre des notaries du Québec and the intervention of the Québec

Bar;

[125] DECLARES unconstitutional, inoperative and of no force and effect, und ion §

Charter, Sections 231.2 and 231.7 and subsection 5 of Section 232(1) of the l;com:r’rziciocrt] ;1:; (;”f o
they relate to notaries and lawyers of the Province of Québec with restm o and
information protected by their professional secrecy; ents and

lilgigdgfossws that the following documents are protected prima facie by professional secrecy for

notarial acts, executed en minute or en brevet, unless they are registered, in which case, onl
the information registered is not protected by professional secrecy: ' - oy

the repertory of the notarial acts executed en minute as well as the index to the repertory:

unregistered acts executed under private signature, including c
: ontracts
settlements and resolutions; ’ & » agreements,

wills and codicils prepared or held by the notaries for their clients, i i

. s , includ <
replaced wills and codicils; cluding revoked or
offers of purchase, for transactions involving movable property and real estate transactions:

documents signed by a not ertifying the identi . ,
o an y ary certifying the identity, quality and capacity of a party to an

powers of attorney and mandates;

correspondence and instructions transmitted to the notary for the purposes of preparin
confract, an agreement, a transaction or any other document as well as dOCumeitz
establishing from whom, when and how a client’s instructions were communicated to th
notary regarding a transaction; o

marriage contracts and other union contracts or separation agreements;
3

documents annexed in compliance with Section 48 of the Notaria] Act,RS.Q. c. N-2:

500-17-025479-059 PAGE: 33




ail OthEI dOCu ntS o a Cﬁnﬁdent}af n p p ' i Y
. me l ature pre aled b‘/ a Ilotal Y OF enfy LlStGd to h“u b\’ his

s legal opinions prepared by the notary at the request of his client or parties to an act;

= motjons and other procedures prepared by the
_— o ;
e et ik it y otary at the request of his client, which were

s all trust accounting documents of the notary in whi
ary in which the funds, securitie
: : - 2 s an
are ethen?d 'fmd' recorded, mchfd.lr_lg: official receipts, passbooks or s’ta(ti«emher PoF the
financial mstm'mon or the securities broker, cheques (front and back) and ;&erlts poin
orders, and registers and other vouchers, in addition to the cash book and the gc:nf:;xe.ﬂplmcllm‘Emt
edger;

» disbursement accounts or statements as
i . well as the statement j
dasburse:men;s' (adj iﬁéﬂent shee.ts) entrusted to a notary at the request of Zri;y ao?:l}? S it
an act, including the date, the identity of the people to whom the sums were rezlli)t?:c‘l%ﬂio
, the

method of payment and the receipt;
s notary’s statements of account for fees and costs; and
«  all projects and drafts of the documents previously identified.
127} DECLARES that these same documents are pri 1
’ d prima facie protect i
regardless of the form in which they are accessible, including media tgat usil?:e ?x}]’foi,;?xiiisszxo’?:l h;e?recy
chnology,

such as USB keys, removable hard drives, floppy disks and CD-ROMs;

[128] WITH COSTS.

MARC-ANDRE BLANCHARD, 1.S.C.

M™ Raymond Doray

M® Lotc Berdnikoff
LAVERY DE BOLLY
Counsel for the Petitioner

M Maria-Grazia Bittichescu
MY Marc Ribeiro

JOYAL LEBLANC

Counsel for the Respondents
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APPENDIX

CANADIAN CHARTER OF RIGHTS AND FREEDOMS, SCHEDULE B OF THE
CONSTITUTION ACT, 1982

1. The Canadian Charter oitRights and Freedoms guarantees the rights and freedoms set out in it subject
only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic
society.

7. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof
except in accordance with the principles of fundamental justice.

8. Everyone has the right to be secure against unreasonable search or seizure.

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or

denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers
appropriate and just in the circumstances.

(2) Where, in proceedings under subsection (1), a court concludes that evidence was obtained in a
manner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence shall be
excluded if it is established that, having regard to all the circumstances, the admission of it in the
proceedings would bring the administration of justice into disrepute.

52: (1) The Constitution of. Ca_nadg is the supreme law of Canada, and any law that is inconsistent
with the provisions of the Constitution is, to the extent of the inconsistency, of no force or effect.

(2) The Constitution of Canada inclades

(a) the Canada Act 1982, including this Act;
(b) the Acts and orders referred to in the schedule; and
(c) any amendment to any Act or order referred to in paragraph (a) or (b).

(3) Amendments to the Constitution of Canada shall be made only in accordance with the
authority contained in the Constitution of Canada.

[NCOME TAX ACT, R.8.C. 1985 (5th Supp.), ch. 1

231.2. (1) Notwithstanding any other provision of this Act, the Minister may, subject to subsection (2)
for any purpose related to the administration or enforcement of this Act (including the collection of an);
amount payable under this Act by any person), of a comprehensive tax information exchange agreement
between Canada and another country or jurisdiction that is in force and has effect or, for greater certainty.
of atax treaty with another country, by notice served personally or by registered or certified mail, reQuire;
that any person provide, within such reasonable time as stipulated in the notice,

(a) any information or additional information, including a return of income or a
supplementary return; or

(b) any document.




(2) The Minister shall not impose on any person (in this section referred to as a “third party”
requirement under subsection 231.2(1) to provide information or any document relating to onepo;Ty -
unnamed persons unless the Minister first obtains the authorization of a j udge under subsection 231 7?331‘6‘-

(3) On ex parte application by the Minister, a judge may, subject to such conditi i
considers appropriate, authorize the Minister to impose on a third party a requirement il?)?:!sefs sxtj};)iju? 4
231.2(1) relating to an unnamed person or more than one unnamed person (in this section refene;ie: s
the “group™) where the judge is satisfied by information on oath that o

(a) the person or group is ascertainable; and

(b) the requirement is made to verify compliance by the person o i

with any duty or obligation under this Act. i P r persons in the group
(c) and (d) [Provision repealed.]

(4) Where an authorization is granted under subsection 231.2(3), it shal] be .
the notice referred to in subsection 231.2(1). served together with

(5) Where an authorization is granted under subsection 231.2(3), a third on wh .
is served under subsection 231.2(1) may, within 15 days after the service of the ng;?z agp‘?;/ ‘?: ]t};ngce
who granted the authorization or, where the judge is-unable to act, to another judge o f the same co ‘fn fge
a review of the authorization. : or

(6) On hearing an application under subsection 231.2(5), a judge may cancel th .
previously granted if the judge is not then satisfied that the conditions in pz)a,ragraﬁhs 23 f%ﬁgﬁtﬁg
231.2(3)(b) have been met and the judge may confirm or vary the authorization if the judgé is satisfied
that those conditions have been met.

231.7. (1) On summary application by the Minister, a judge may, notwithstanding subsection 238(2)
order a person to provide any access, assistance, information or document sought by the Minister und ’
section 231.1 or 231.2 if the judge is satisfied that ner

(a) the person was required under section 231.1 or 2312 to rovi

X . . . ide t
assistance, information or document and did not do so; and P he access,
(b) in the case of information or a document, the information or document is not
protected from disclosure by solicitor-client privilege (within the meaning o i
232(1)). g of subsection

(2) An application under subsection (1) must not be heard before the end of five cl ‘
the day the notice of application is served on the person against whom the order is sought. ear days from

(3) A judge making an order under subsection (1) may impose any conditions in
order that the judge considers appropriate. respect of the

(4) If a person fails or refuses to comply with an order, a judge may find the person in contempt
of court and the person is subject o the processes and the punishments of the court to which the judge ?s

appointed.

(5) An order by a judge under subsection (1) may be appealed to a court having appellate
jurisdiction over decisions of the court to which the judge is appointed. An appeal does not suspend th
execution of the order unless it is so ordered by a judge of the court to which the appeal is made )




232. (1) In this section,

“custodian”
«gardiemy

«custodian™ means a person in whose custody a package is placed pursuant to subsection 232(3)
232(3);

Lb'judge”
«juge»

“judge” means a judge of a superior court having jurisdiction in th i
judge of the Federal Court; e province where the matter arises or a

“Jawyer”
«avocaty

«Jawyer” means, in the province of Quebec, an ad
- s vocate or notary and, 3 :
or solicitor; , in any other province, a barrister

13 oﬂ‘i cer'n
«fonctionnaire»

“officer” means a person acting under the authority conferred by or under sections 231.1 to 231.5;

ugplicitor-client privilege”
«privilege des communications entre client et avocaty

«gplicitor-client privilege” means the right, if an :

! ! y, that a person has in a superi ; 5
where the m_atte.r arises to refu'se to disclose an oral or documentary co upnigznzo?z: tlg the province
the comtxk?un;cah}c:n is one patss:fng1 Petwe?n the person and the person's lawyer in PYOfession:I %I;O?r:jd that
except that for the purposes Ol Tis section an accounting record of a lav\.'yer includi -
voucher or cheque, shall be deemed not to be such a communication ’ uding any supporting

(2) Where a tawyer is prosecuted for failure to comply wi i

: p : with .

w1t‘h respect L0 information or a document, the lawyer shall geyacéuit?ef%u&??em ey SECHOM 2814
satisfaction of the court awyer establishes to the

(a) that the lawyer, on reasonable grounds, beli
th . er, r , believed th i -
xil(t;}l]tirt-ﬁh?m privilege in respect of the information or dfciniftr} tarcl)g the lavyer bad 2
at the lawyer communicated to the Minister, or .
e | : , or some person duly authori
for the Minister, the lawyer's refusal to comply with the requiremeﬁt t;}g)g:}lxidv:?t}?cat.

claim that a named client of the Jawy olicitor-¢ T
; : er had a sol i ivi i £
: 1 o icitor-client privilege in respect of the

(3) Where, pursuant to section 231.3, an officer is abo i
. e ut to seize a doc i :
a lawyer and the lawyer claims that 2 named client of the lawyer has a SOIiCitor{iZ;?:gtm the possession of
of that document, the officer shall, without inspecting, examining or making copies o f&z‘gffe in respect
ument,




(a) seize the document and place it, together with any other document in respect of which
the lawyer at the same time makes the same claim on behalf of the same client, in a
package and suitably seal and identify the package; and

(b) place the package in the custody of the sheriff of the district or county in which the
seizure was made or, if the officer and the lawyer agree in writing on a person to act as
custodian, in the custody of that person. a.

(3.1) Where, pursuant to section 231.1, an officer is about to inspect or examine a document in
the possession of a lawyer or where, pursuant to section 231.2, the Minister has required provision of a
document by a lawyer, and the lawyer claims that a named client or former client of the lawyer has a
solicitor-client privilege in respect of the document, no officer shall inspect or examine the document and

the lawyer shall

(a) place the document, together with any other document in respect of which the lawyer
at the same time makes the same claim on behaif of the same client, in a package and
suitably seal and identify the package or, if the officer and the lawyer agree, allow the
pages of the document to be initialed and numbered or otherwise suitably iden’[iﬁed' and
(b) retain it and ensure that it is preserved until it is produced to a judge as required )under
this section and an order is issued under this section in respect of the document,

(4) Where a document has been seized and placed in custody under subsection 232(3) or is being
retained under subsection 232(3.1), the client, or the lawyer on behalf of the client, may

(a) within 14 da_yslafter tk;]e day the document was so placed in custody or commenced to
be so retained apply, on three clear days notice of motion to
be o retaned Jplllgdge o hree ez \% the Deputy Attorney General
(1) fixing a day, not later than 21 days after the date of the order, and place for
the determination of the question whether the client has a solicitor-client
privilege in respect of the document, and
(ii) requiring the production of the document to the judge at that time and place;
(b) serve a copy of the order on the Deputy Attorney General of Canada and whe’re
applicable, on the custodian within 6 days of the day on which it was made and. witbis
the same time, pay to the custodian the estimated expenses of transporting the dc:cumcnt
to and from the place of hearing and of safeguarding it; and
¢) if the client or lawyer has proceeded as authorized by para
ghe appointed time and place for an order determining the}:qgesti%?.ph Z2A0). apply

(5) An application under paragraph 232(4)(c) shall be heard in camera, and on the application

(2) the judge may, if the j.udge considers it necessary to determine the question, inspect
the document and, if the judge does so, the judge shall ensure that it is repackaged and

resealed; and
(b) the judge shall decide the matter summarily and,

(i) if the judge is of the opinion that the client has a solicitor-client privilege in
respect of the document, shall order the release of the document to the Jawver
and o
(if) if the judge s of the opinion that the client does not have a solicitor-client
privilege in respect of the document, shall order




(A) that the custodian deliver the document to the officer or some other
person designated by the Commissioner of Revenue, in the case of a
document that was seized and placed in custody under subsection
232(3), or

(B) that the lawyer make the document available for inspection or
examination by the officer or other person designated by the
Commissioner of Revertue, in the case of a document that was retained
under subsection 232(3.1),

and the judge shall, at the same time, deliver concise reasons in which the judge shall
identify the document without divulging the details thereof.

(6) Where 2 document has been sei_zed and placed in custody under subsection 232(3) or where a
document is being retained under subsection 232(3.1) and a judge, on the application of the Attorney
General of Canada, is satisfied that neither the ch‘ent nor the lawyer has made an application under
paragraph 232(4)a) or, having made that. application, neither the client nor the lawyer has made an
application under paragraph 232(4)(c), the judge shall order

(a) that the custodian deliver the document to the officer or some other person designated
by the Commissioner of Revenue, in the case of a document that was seized and placed
ini custody under subsection 232(3); or

(b) that the lawyer make the document available for inspection or examination by the
officer or other person designated by the Commissioner of Revenue, in the case of a
document that was retained under subsection 232(3.1).

(7) The custodian shall

(a) deliver the document to the lawyer

(i) in accordance with a consent executed by the officer or by or on behalf of the
Deputy Attorney General of Canada or the Commissioner of Revenue, or
(ii) in accordance with an order of a judge under this section; or

(b) deliver the document to the officer or some other person designated by the
Commissioner of Revenue

(i) in accordance with a consent executed by the fawyer or the client, or
(ii) in accordance with an order of a judge under this section.

(8) Where the judge to whom an application has been made under paragraph 232(4)(a) cannot for
any reason act or continue fo act in the application under paragraph 232(4)(c), the application under
paragraph 232(4)(c) may be made to another judge.

(9) No costs may be awarded on the disposition of any apptication under this section.

(10) Where any question arises as to the course to be followed in connection with anything done
or being done tnder this section, other than subsection 232(2), 232(3) or 232(3.1), and there is no
direction in this section with respect thereto, a judge may give such direction with regard thereto as, in
the judge's opinion, is most likely to carry out the object of this section of allowing solicitor-client
privilege for proper purposes.




(11) The custodian shall not deliver a document to any person except in accordance with an ord
of a judge or a consent under this section or except to any officer or servant of the custodian fort}f i
purposes of safeguarding the document. b e

(12) No officer shall inspect, examine or seize a document in the possession of g | i
giving the lawyer a reasonable opportunity of making a claim under this section. e vihout

(13) At any time while a document is in the custody of a custodian under this section, a j
may, on an ex parte application of the lawyer, authorize the lawyer to examine or make a co ; ajx;dge
document in the presence of the custodian or the judge by an order that shall contain such ro\}')' Ay
may be necessary to ensure that the document is repackaged and that the package is res pi dlsu.ms &
alteration or damage. caled without

(14) Where a lawyer has, for the purpose of subsection 232(2), 232(3) or 232(3.1), made a claj
that a named client of the lawyer has a solicitor-client privilege in respect of information ér ad et
the lawyer shall at the same time communicate to the Minister or some person duly authorized fc Umel:l .
the Minister the address of the client last known to the lawyer so that the Minister ma: end vour 1o
advise the client of the claim of privilege that has been made on the client's behalf and ma ythere?vgg}{ -
the client an opportunity, if it is practicable within the time limited by this section, of wgivin thy O'Td
of privilege before the matter is to be decided by a judge or other tribunal. ’ £ e cleim

(15) No person shall hinder, molest or interfere with any person doing anythin ;
authorized to do by or pursuant to this section or prevent or attempt to preveft angz per%ot:aéotih:t zrson 11:
thing and, notwithstanding any other Act or law, every person shall, unless the person s unabli 1 }ésuc
do everything the person is required to do by or pursuant to this section. s

238. (1) Every person who has failed to file or make a return as and when i .
Act or a regulation or who has failed to comply with subsection 116(3), 127(3_158§:J;r§$(§}é)0r1 Zr;d]er this
153(1), any of sections 230 to 232 or a regulation made under subsection 147.1(18) or‘ \a;ith ) (7)dor
made under subsection 238(2) is guilty of an offence and, in addition to any penalty otherw; an orcer
is liable on summary conviction to se provided,

(a) a fine of not Jess than $1,000 and not more than $25,000; or
(b) both the fine described in paragraph 238(1)(a) and imprj
exceeding 12 months. prisonment for a term not

(2) Where a person has been c_onvicted by a court of an offence under subsection 238(1) for
failure to comply with a provision of this Act or a regulation, the court may make such order as it d :
proper in order to enforce compliance with the provision. eems

(3) Where a person has been convicted under this section of failing to comply with a provision of
this Act or a regulation, the person is not liable to pay a penalty imposed under section 162 orp 227 flg’rnt ;:
same failure unless the person was assessed for that penalty or that penalty was demanded from the
person before the information or complaint giving rise to the conviction was laid or made. ¢

CHARTER OF HUMAN RIGHTS AND FREEDOMS, RS.Q,, ¢. C-12

9. Every person has a right to non-disclosure of confidential information.

R e



No person bound to professional secrecy b :

R ; ; cy by law and no priest or ini -

even in Ju.dimal procecd{ngs, dxsglose confidential information reg/ea!ed tooiihi:; gnmster of reh'glon may,

or profession, unless he is authorized to do so by the person who confided such igf;i;s;?oifthli Pposition
o him or by

an express provision of law.

The tribunal must, ex officio, ensure that professional secrecy is respected

9.1. In exercising his fundamental freedoms and rights, a
: ; , & pe Pt
democratic values, public order and the general weH—bgejing of Fhéscggzse}xllei)gn S:é:?cl a proper regard for

In this respect, the scope of the freedoms and rights, and limits to their exercise, may be fixed by law

24. No one may be deprived of his liberty or of his right .
accordance with prescribed procedure. ghts except on grounds provided by law and in

24.1. No one may be subjected to unreasonable search or seizure

PROFESSIONAL CODE, R.8.Q., c. C-26
23. The principal function of each order shall be to ensure the protection of the public
For this purpose it must in particular supervise the practice of the profession by its members

60.4. Every professional must preserve the secrec r
L . . ; cy of all confiden rmati
him in the practice of his profession. tial information that becomes known to

He may be released from his obligation of professional sec i o
where so ordered or expressly authorized by law. recy only with the authorization of his client or

order to prevent an act of violence, including a suici ;

there is an imminent danger of death or ser%ous 1;];11?{? rljf;;‘ :]oe 21:355 rr:(?iograb}e f:éiuscf to believe that
persons. However, the professional may only communicate the information t an identifiable group of
danger or that person's represgrntative, and to the persons who can com f:a person cxposcc} to the
professional may only communicate such information as is necessary t e to that person's aid. The
the information is communicated. ary to achieve the purposes for which

The professional may, 1o addition, communicate information that is protected by professional secrecy, i
~ ional secrecy, in

CIVIL CODE OF QUEBEC, 8.Q., 1991, ¢. 64

2138. A mandatary is bound to fulfill the mandate he h
diligence in performing it- : as accepted, and he shall act with prudence and

He shall also act honestly and faithfully in the best interes
s ; . : ts of t ; o
a position that puts his own interest in conflict with that of his mh:n?:’cl(fator’ siavol PR ERrIE D

2858. The court shall, even of its own motion, rej i :

: ; , reject any evidence obtained : ;
funQam_ental 'nghts and freedoms are breached and that its use would ;e;d 1{1: %‘3‘_' sucg circumstances that
justice into disrepute. ring the administration of




The iatter criterion is not taken into account in the case of violation of the i ght of professional privilege

NOTARIAL ACT,R.S.Q., ¢. N-2

48. (1) Notarial deeds en minute under the authority of which a deed is ex: et
described in such deed by the nature and date thereof, the name of the notary »3;;1‘:2?(&8?32; fhzuﬂm“nﬂy
the number under which they are registered in the appropriate register for the publication of ri e and
they shall not be annexed to the deed. rights, if any;
Other deeds and documents anmexed.

(2) All deeds and documents other than notarial deeds en minute, under the author; :

. d orit

deed is executed, shall be annexed and also be sufficiently described, acknowledged as truer;x}]ldosf;‘ whxgl%a
the party or parties who produce them, with and in the presence of the notary. gned by
Other documents annexed.

(3) All other documents which the parties wish to annex to a deed may

. . P S be so annex
compliance with the formalities prescribed in subsection 2. nnexed upon

NOTARIES ACT,R.8.Q.,, ¢c. N-3

10. A notary is a public officer and takes part in the administration of justice. A n .
. t
adviser. J otary is also a legal

The mission of a notary, in his or her capacity as a public officer, is to execute acts which the parties wish
or are required to endow with the authenticity attaching to acts of public authority, to provicfe suchW]sts
with a fixed date, and to keep all acts executed en minute in his or her notarial recor;is and is fos

or extracts from them. sue copies of

11. In his or her role as a public officer, a notary is duty-bound to act imparti ;
: X 4 partially and t :
to an act which the parties wish or are required to endow with authenticity. g 0 advise all parties
14.1. A notary must keep absolutely secret the confidences made to him or her by reas i
profession. Yy reason of his or her

Such obligation, however, shall not apply when the notary is expressly or implicitly relieved therefrom by
the person who made such confidences or where so ordered or expressly provided by law. oy
A notary may, in addition, communicate information that is protected by professional secrecy. in order t
prevent an act of violence, including a suicide, where the notary has reasonable cause to beljove that t;r .
is an imminent danger of death or serious bodily injury to a person or an identifiable group of iy
However, the notary may only communicate the information to a person exposed to the dan c?fc:)rrs 2131]5.
person's representative, and to persons who can come to that person's aid. The notary ° #
communicate such information as is necessary to achieve the purposes for which the
communicated.

ary may only
information is

CODE OF ETHICS OF NOTARIES, RR.Q,c. N-3,r. 2

7. The advice given by a notary to clients or to parties to an act must be disinterested, frank, and honest



30. A notary shall avoid all situations where he could have a conflict of interest

A notary has a conflict of interest where the interests are such that s :
to some of them and his judgment or loyalty may be unfavourabl 5‘;;;?:5’ be inclined to give preference

The notary shall notify his client and cease to perform hi i

. . . is duties as soon as he is aw

conflict oi:‘ interest, unless th_B client, after being informed of the nature of the Conﬂi; ?re that he has a
facts relating thereto, authorizes the notary in writing to continue of interest and the

However, a notary who receives an application under article 863

’ L - 4 of the Code of Civi

(RS.Q, ¢ C-Z?’).or who acts pursuant to an application for dissolution of a civil unig,ll"zllngroced.ure
591.13 of the Civil Code shall cease to perform his duties as soon as he is aware that h o a'mcie
interest. at he has a conflict of

30.1. A notary shall take prompt measures 10 ensute that 1 :

h . at information and docu
profe;smna_l secrecy are not ‘d1s-closefi to a partner, shareholder, director, manager oﬁicr;er::: e;slelvant to
a partnership or company within which the notary carries on professional activities or in ’which bo has o
interest, wt}ere he becomes aware that the partner, shareholder, director, manager, offi he has an
has a conflict of interest. » manager, officer, or employee

The following factors must be considered in assessing the efficacy of such measures:

(1) size of the partnership or company;
(2) precautions taken to prevent access to the notary" :

interest; tary's file by the person having a conflict of
(3) instructions given to protect confidential informati :

— ion or documents relating to the conflict of
(4) isolation, from the notary, of the person having a conflict of interest

31. A notary shall ignore any intervention by a third party that might i
professional duties to the detriment of his client. party that might influence:the performance: of his

35. Every notary is bound by professional secrecy.

36. A notary may be released from professional secrecy only wi .
. . kit st
- oncerned, or if required by law. y only with the written authorization of the person

A notary who, under section 14.1 of the Notaries Ac i

i 1 : t, communicates info i

professional secrecy in order to prevent an act of violence shall provide the folllma'non’ D ooy
B ol ot owing in a statement

(1) the circumstances under which the information w i

) 4s comm Ty
(2) the content of the information; unicated to him;
(3) the mode, date, and time of communication, the
B . . > s name and address of the person to
information. was communicated, and if applicable, in what capacity that E to whom the
information. person received the

The staterent must be kept in the client's file.



37. No notary shall, except for purposes of the internal administration of the
within which he carries on professional activities, disclose that a person has ret
required to do so by the nature of the case.

partnership or company
ained his services, unless

40. Every notary must ensure that no person for whom he is responsible in his

R . . racti 1 s
confidential information to a third party. practice: discloses any

REGULATION RESPECTING TRUST ACCOUNTING BY NOTARIES, RR.Q.,¢c. N-3,r. 5

15. The accounting records in which the funds, securities, and other property are entered and recorded
must be in sxqgle:em_:ry or doub]e—ent_ry form and consist of official receipts, passbooks or statem; rde 4
the financial institution or the securities broker, cheques and other payment orders, and registcr?sa: d
other vouchers conforming to generally accepted accounting principles, i o ’

& ples, in addition to :
the general ledger. the cash book and

35. A notary is subject to professional secrecy with respect to the accou
s p nt bo
contemplated in this regulation. oks and documents

However, an inspector, the syndic, or an assistant or corresponding syndic of the Order may obtain f
the accountant appointed pursuant to this regulation any information that is relevant to the trust Tom
subject to the audit. accounts

LY
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