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PRESIDENT’S VIEW

the best laid plans
by Craig A.B. Ferris, QC

I dId NoT ExPECT to be president of the 
Law Society during a pandemic. But as they 
say, the best laid plans …

My plan for this year was to reinforce 
the Law Society’s public interest mandate 
— for example, by reinvigorating debate at 
the Bencher table and having us focus on 
big issues. Legal regulatory reform. The use 
of technology to improve the public’s ac-
cess to legal services. The biggest wildcard 
in my planning was to balance these priori-
ties with the Law Society’s ongoing partici-
pation in the Cullen Commission of Inquiry 
into Money Laundering.

When Covid-19 hit, it came at full 
speed. Within one week, I went from par-
ticipating in a welcoming ceremony at the 
Court of Appeal and a call ceremony for 
newly called lawyers, to overseeing the 
transition from in-person operations at the 
Law Society to remote delivery of services. 
I had daily discussions with CEo don Avi-
sion, QC on how to successfully relocate 
Law Society activities to an online envi-
ronment and implement work-from-home 
protocols. 

This period of crisis management has 
now largely passed. We are all learning 
to work and live in the “new normal” for 
the time being. At the Law Society, this 
means we have returned to our agenda 
of reform, but with a new viewpoint. our 
decisions now are informed by the experi-
ence of the Covid-19 pandemic and how 
we can use this experience to innovate 
and build a more resilient justice system 
and justice sector — one that avoids a full 
or partial shutdown, is more efficient and 
provides more and better access for British 
 Columbians.

In an odd way, the pandemic has be-
come an incredibly challenging but also 
opportune time to be president.

The pandemic exposed frailties in the 
justice system. The movement of paper, 
as well as other procedures and processes 
that we conceived as necessary, and in 

some cases fundamental, for protecting 
the integrity of our justice system became 
barriers to accessing the system during the 
pandemic. our courts, fundamental to our 
constitutional system of government, were 
limited in their ability to function due to a 
lack of technology and the failure of suc-
cessive governments to invest in the court 
system. This limit on access to the courts 
made clear to all of us who normally have 
access to the system what life is like for the 
great numbers of the public who do not. 

The pandemic has revealed that 
changes can be made within the justice 
system quickly and efficiently when par-
ticipants collaborate. The Law Society was 
able to participate in and, at times, drive 
change and innovation to provide solu-
tions. When it became a challenge to swear 
affidavits in person due to public health 
directives, it became possible to commis-
sion them virtually. When courts could not 
hold in-person hearings, it became possi-
ble to attend these hearings virtually or by 
phone. As the business and practice of law 
shifted to remote offices, lawyers and law 
firms accelerated the move to digitize their 
offices and reduce reliance on paper. Many 
of these innovations will remain long after 
the pandemic. The lesson is that we can 
organize legal practice and the justice sec-
tor in a more efficient and technologically 
competent manner — ultimately allowing 
us to provide more efficient and better ac-
cess for British Columbians. 

Innovation and change are underway 
at the regulator. In May, the Law Society 
Tribunal was able to resume holding hear-
ings with its first virtual hearing over the 
Zoom video-conferencing platform. These 
hearings continue and have become our 
default mode of hearing. The Benchers also 
held their last three meetings and numer-
ous committee meetings over Zoom. Staff 
are developing a web-based, interactive 

continued on page 4
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Operations during the Covid crisis
by Don Avison, QC

ON MaRCH 13, 2020, the Law Society 
posted our first notice regarding Covid-19. 
It was a message to the public and the pro-
fession that outlined the steps we were tak-
ing to prepare for the pandemic. a few days 
later, when the provincial state of emer-
gency was declared, we issued the first of 
what is now 28 notices to the profession 
and public. Through these notices, a virtual 
town hall and video messages from Presi-
dent Craig Ferris, QC, we have been striving 
to provide you with the necessary informa-
tion and guidance to support the delivery of 
much-needed legal services throughout this 
crisis.

During the pandemic, the Law Soci-
ety has continued to operate. While en-
suring the health and safety of the public, 
members of the legal profession and our 
employees meant closing our doors to the 
public, staff in every department made the 
transition to working remotely. Practice 
advisors continued to receive and respond 
to calls from lawyers. The public remained 
able to contact our Intake team if they had 
a complaint. PLTC overcame initial chal-
lenges to resume delivery of the program. 
Trust auditors, members of our Monitoring 
and Enforcement teams, and those at LIF 

maintained service levels despite the dis-
ruption. Member Services experienced a 
number of challenges but are focused on 
addressing outstanding matters and im-
proving response times.

Throughout the crisis, I have asked 
staff of the Law Society to find creative so-
lutions to the challenges you have had to 
face. When you told us that public health 
directives requiring social distancing had 
an impact on your ability to meet with cli-
ents to commission affidavits, our Policy 
lawyers worked closely with the courts 
and with government to develop proce-
dures for virtual commissioning. We also 
adopted a similar process for Law Society 
 applications, which led other agencies to 
follow suit. In order to address what we 
were hearing about difficulties fulfilling 
CPD requirements during this extraordi-
nary time, we began developing free, on-
line programs to make things a little easier. 

We have also heard about the eco-
nomic impact that the pandemic is having 
on your ability to deliver legal services. To 
assist you, we published information and 
links for federal and provincial emergency 
benefits and relief programs. More recent-
ly, the Benchers allocated up to $3 million 

drawn from reserves for targeted 2021 
practice fee relief and asked my team to 
develop a fund that may be accessed by 
lawyers who are facing significant hard-
ship due to the pandemic. The fee relief 
program is truly meant for those who have 
been hit the hardest. We have developed a 
form, available to designated representa-
tives of law firms in the Member Portal, 
that will assist in determining how to best 
allocate funds to law firms (including sole 
practitioners) most deeply impacted by 
the current crisis. 

I want to assure all lawyers, the public 
and our stakeholders that throughout the 
next stages of the pandemic and recovery, 
the Law Society will continue listening 
and responding to you. We will continue 
to work hard to carry out our regulatory 
responsibilities. We are closely following 
Covid-19 announcements and recommen-
dations of health authorities, and we look 
forward to a time when we can safely re-
open our doors to the public. If you wish 
to reach us, staff are available and may be 
reached through the emails and telephone 
numbers posted on our website. Please 
continue to stay safe and be well.v

Cheryl D’Sa elected in Vancouver county by-election

Cheryl D’Sa was 
elected a Bencher in 
the May 20, 2020 by-
election for Vancouver 
county. 

D’Sa was called to 
the bar in 2008 and is 
currently the manag-

ing partner of Narwal Litigation LLP, a firm 
devoted to criminal defence, personal 
injury, professional regulation and securi-
ties litigation.

D’Sa is past president of the Vancouver 
Bar association and has held seats on 
several Canadian Bar association commit-
tees. She has been an active volunteer in 
the legal profession and community, both 
as a mentor for Peter a. allard School of 
Law first-year students, for Women Law-
yers Forum members and through Federa-
tion of asian Canadian Lawyers BC and as 
a guest speaker for the CBa, BC Branch, 
the Trial Lawyers association of BC and 
the advocates’ Society, among others. She 
was named one of the Top Forty Under 40 

by Business in  Vancouver in 2019.

In her election statement, D’Sa expressed 
a desire to use her unique perspective 
to bring attention to several important 
issues. In particular, she is interested in 
how best to keep women engaged in the 
legal profession, access to justice, changes 
to motor vehicle claims, legal aid, and 
discipline and practice standards.

For by-election results, see Bencher Elec-
tion Results.v 

https://www.lawsociety.bc.ca/lsbc/apps/members/login.cfm
https://www.lawsociety.bc.ca/contact-us/
https://www.lawsociety.bc.ca/about-us/benchers/bencher-election-results/
https://www.lawsociety.bc.ca/about-us/benchers/bencher-election-results/
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in brief

the law sOCiety award – Call 
fOr nOminatiOns
Nominations for the 2020 Law Society 
Award are open until august 14, 2020. 
To nominate a candidate who has made 
exceptional contributions to the legal pro-
fession and the public interest, or for more 
information, go to our website.

JudiCial aPPOintments
lindsay m. lyster, QC, a partner at Moore 
Edgar Lyster LLP in Vancouver, was ap-
pointed a judge of the Supreme Court of 
British Columbia. Madam Justice Lyster 
replaces Mr. Justice A.H. Silverman (Van-
couver), who elected to become a super-
numerary judge effective November 26, 
2019.

andrew majawa, regional director 
and general counsel at the department of 
Justice Canada in Vancouver, was appoint-
ed a judge of the Supreme Court of  British 

Columbia. Mr. Justice Majawa replaces Mr. 
Justice N.H. Smith (Vancouver), who elect-
ed to become a supernumerary judge ef-
fective october 10, 2019.

matthew taylor, senior legal counsel 
at the Ministry of Attorney General of Brit-
ish Columbia in Vancouver, was appointed 
a judge of the Supreme Court of British Co-
lumbia. Mr. Justice Taylor replaces Mr. Jus-
tice L.W. Bernard (New Westminster), who 
elected to become a supernumerary judge 
effective May 11, 2019.

hugh william Veenstra, QC, associ-
ate counsel at Jenkins Marzban Logan LLP 
in Vancouver, was appointed a judge of the 
Supreme Court of British Columbia. Mr. 
Justice Veenstra replaces Mr. Justice K.N. 
Affleck (Vancouver), who retired effective 
November 5, 2019.

sandra a. wilkinson, senior legal 
counsel at the Ministry of Attorney Gen-
eral of British Columbia in Vancouver, was 
appointed a judge of the Supreme Court of 

British Columbia. Madam Justice Wilkinson 
replaces the vacancy created by the trans-
fer of Madam Justice C. Murray (Vancou-
ver) into the vacancy created by Mr. Justice 
B.d. MacKenzie, who elected to become 
a supernumerary judge effective october 
22, 2019. 

wendy Bernt was appointed a judge 
of the Provincial Court and will be sworn 
in on August 10, 2020. She will be assigned 
to the Northern Region with chambers in 
Smithers, replacing Judge doulis who is re-
locating to Prince George. 

Oliver fleck was appointed a judge of 
the Provincial Court and will be sworn in 
on August 10, 2020. He will be assigned to 
the Northern Region with chambers in Fort 
St. John. 

tamera golinsky was appointed a 
judge of the Provincial Court and will be 
sworn in on August 10, 2020. She will be 
assigned to the Northern Region with 
chambers in dawson Creek.v

complaints intake platform that uses ar-
tificial intelligence to provide users with 
a guided pathway to determine whether 
they have a complaint or not and with in-
formation about their options. The Bench-
ers have also adopted rule changes that 
recognize technology-based practice by 
supporting a move from “original” docu-
ments and signatures toward electronic 
versions. PLTC is being offered virtually. 
There is no going back.

The pandemic has also catalyzed 
change and innovation in our courts. While 
every jurisdiction in the world saw court 
operations reduced due to the pandemic, 
some jurisdictions quickly recovered op-
erations through the use of video-confer-
encing platforms to conduct hearings. BC 
courts responded as well, with the Court 
of Appeal conducting appeals virtually and 
the Supreme Court and Provincial Court 
expanding the use of video-conferencing 
and telephone solutions where it is suit-
able to the matters being heard. The 

 digitization of court processes and the ex-
pansion of technological solutions will take 
resources. As Chief Justice Christopher E. 
Hinkson has stated, things as basic as wir-
ing and infrastructure for bandwidth are 
woefully inadequate. As part of our public 
interest  mandate, the Law Society will be 
an advocate for this funding both now and 
after the pandemic. We cannot allow this 
opportunity to transform the technology 
available to provide better access to our 
courts to be forgotten when, as we hope, 
this pandemic comes to an end.

We are in a big moment. There is a real 
opportunity for a significant transforma-
tion of the practice of law, of regulation 
and of our courts. Video-conferencing and 
other technologies have allowed us to 
continue doing business, and expanding 
our use of them will make us more resil-
ient for the current crisis and the next one. 
They are making the practice of law more 
efficient, which not only will improve the 
availability of legal services for more mem-
bers of the public, but can also make the 
business of law better. 

Moving forward, the Law Society will 
be involved in efforts to keep many of the 
reforms that have been adopted, as well 
as in developing further transformative 
solutions. Even prior to the pandemic, we 
struck a Futures Task Force to identify an-
ticipated changes in the market for legal 
services and to assess the impact on deliv-
ery of services to the public and on future 
regulation of the legal profession. The task 
force is developing recommendations to 
the Benchers that will be considered in the 
formation of the Law Society’s next strate-
gic plan. I anticipate that we will press on in 
technological transformation that ensures 
the public has the greatest level of access 
to justice possible.

At some point, the pandemic will 
end. The question is whether we will use 
the  lessons of the pandemic wisely. For 
my part, I am confident we will emerge 
as  better, more nimble and more acces-
sible lawyers. We will emerge providing 
better service and access to all British 
Columbians.v

President’s View ... from page 2

https://www.lawsociety.bc.ca/about-us/awards-and-scholarships/the-law-society-award/
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unauthorized practice of law
THE LAW SoCIETy acts to protect the pub-
lic against individuals who hold themselves 
out to be lawyers when they are not and 
from those who provide legal services to 
the public when they are not authorized to 
do so.

Between February 12 and June 22, 
2020, the Law Society obtained three 
written commitments from individuals to 
cease engaging in unauthorized practice 
of law. These individuals and businesses 
put the public at risk by performing un-
regulated and uninsured legal services or 

 misrepresenting themselves as lawyers. If 
they break their commitments, the Law 
Society may obtain a court order against 
them.

The Law Society also obtained two 
court orders prohibiting the following in-
dividuals and businesses from engaging in 
the unauthorized practice of law.

on February 26, 2020, the BC Supreme 
Court issued a consent order prohibiting 
ranbir raymond atwal, also known as 
raymond atwal, of Surrey, from engaging 
in the practice of law and from commenc-

ing, prosecuting or defending a proceeding 
in any court on behalf of another.

on June 10, 2020, the BC Supreme 
Court issued a consent order prohibiting 
James anthony Comparelli, of Vancou-
ver, from engaging in the practice of law 
regardless of whether he charges a fee and 
from representing himself as being a law-
yer or any other title that connotes he is 
qualified or entitled to practise law.

To read the orders, search by name in 
the Law Society’s database of unauthor-
ized practitioners.v

FRoM THE LAW FoUNdATIoN oF BC

new clinics to provide free legal services
IN A TIME of many challenges, the Law 
Foundation is pleased to announce that 
an integrated network of seven new legal 
clinics is now providing free legal services 
for low-income people across BC. Lawyers 
will assist individuals with more complex 
matters that are impossible for non-lawyer 
 advocates to handle.

The Government of British Columbia 
provided funding to support this important 
new initiative, and the Law Foundation 
staff and board of governors worked to-
gether to identify areas of law and regions 
of the province where legal clinics could 
meet a pressing need. The Law Foundation 
worked with host agencies to set up the 
clinics and provided those agencies with 
support to cover startup costs. 

Regional poverty law lawyers based 
in Prince George, Kamloops, Kelowna and 

Surrey provide free poverty law services 
(advocacy, judicial review and systemic 
work) on issues connected to housing, in-
come assistance, disability benefits and 
related matters. 

There are also now three specialized 
legal clinics providing legal representation 
and systemic advocacy to people across 
the province:

• The Housing Law Clinic provides le-
gal representation, and initiates test 
cases and systemic advocacy work 
on residential tenancy issues, as well 
as those not governed by that legis-
lation, such as mobile homes, co-ops 
and other non-RTA housing situations. 

• The disability Law Clinic supports 
clients with appeals of provincial dis-
ability benefits applications as well as 

federal programs such as CPP, work on 
particularly complex cases and work 
for substantive legal and procedural 
changes.  

• The Immigration and Refugee Legal 
Clinic provides legal representation 
on complex immigration and refugee 
matters, including appeals, judicial re-
view and related systemic work. 

These clinics supplement the services pro-
vided by the network of advocates funded 
by the Law Foundation in over 40 commu-
nities around BC, the poverty law lawyer at 
Together Against Poverty Society in Victo-
ria and a family law lawyer at the Univer-
sity of Victoria Law Centre. 

Contact information for any of the 
clinics is available at www.lawfoundation-
bc.org/legal-help/advocates-contact-2/.v

shifting demographics of the legal profession
THE PUBLIC IS best served by a legal pro-
fession that is inclusive and reflects BC’s 
diverse communities. In order to promote 
equity, diversity and inclusivity, the Law 
Society has been asking lawyers to vol-
unteer information in annual practice 
declaration surveys since 2013. The sur-
vey asks questions on broad categories of 
self-identity: Indigenous, visible minority, 

sexual  orientation and identity, and per-
sons with a disability. The information helps 
the Law Society better understand demo-
graphic trends, identify barriers that some 
groups face for entering and remaining in 
the profession, and develop programs and 
initiatives to promote equity, diversity and 
 inclusivity in the legal profession.

The results of five years of data 

 collection are available on our website. 
While there has been progress to increase 
diversity, the data also shows that more 
needs to be done. 

The Equity, diversity and Inclusion 
Advisory Committee is reviewing the data 
more closely and will prepare an action 
plan to present to the Benchers this Fall.v

https://www.lawsociety.bc.ca/lsbc/apps/lkup/uap-search.cfm
https://www.lawsociety.bc.ca/lsbc/apps/lkup/uap-search.cfm
https://www.lawfoundationbc.org/legal-help/advocates-contact-2/
https://www.lawfoundationbc.org/legal-help/advocates-contact-2/
https://www.lawsociety.bc.ca/our-initiatives/equity-and-diversity-centre/demographics-of-the-legal-profession/
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rule of law essay contest
EACH yEAR, THE Law Society invites BC 
secondary school students to enter an es-
say contest on the rule of law. The contest is 
intended to enhance students’ knowledge 
of and willingness to participate actively in 
civic life.

This year, in light of the Covid-19 pan-
demic, the Law Society expanded the con-
test to add a second topic that draws from 
our current, extraordinary circumstances.

Topic 1: Does government and/or 
corporate monitoring of social media 
adversely affect the rule of law? 
Please provide specific examples.

• Winner: tristan Byrne, Vancouver 
Technical Secondary School

• Runner-up: yuwen Zhang, Gleneagle 
Secondary School

Topic 2: How is the rule of law affect-
ed by a global pandemic?

• Winner: shayel moriah fisher,  
Sir Charles Tupper Secondary School

• Runner-up: amelia hadfield,  
Brentwood College School

Congratulations to the winners and runners-up of the rule of law essay contest. We are 
pleased to publish their essays in this issue of the Benchers’ Bulletin.

Province enacts legislation to deal with limitation, 
other measures once emergency is lifted
THE PRoVINCIAL GoVERNMENT intro-
duced the Covid-19 Related Measures Act, 
legislation that establishes a transition pe-
riod for measures created by ministerial or-
ders in response to the pandemic either to 
be formalized or unwound after the state of 
emergency ends. Under the Act, some min-
isterial orders will be extended for up to 90 
days, while other ministerial orders will be 
extended for up to 45 days. The legislation, 
including a schedule of all the ministerial or-
ders and the length of time that they are to 
be extended, is available here.

Included in the legislation are ministe-
rial orders for limitation periods, electronic 
witnessing of enduring powers of attorney 
and representation agreements, electronic 
witnessing of wills and Supreme Court and 
family applications. The 45- or 90-day ex-
tensions following the end of the state of 
emergency will give lawyers and the public 
adequate notice to plan and prepare. The 
act will also provide the possibility for ex-
tension of Covid-19-related orders by up 
to one year, if required.

While there will be time to adapt 

 after the state of emergency ends, lawyers 
should look ahead to ensure they have a 
transition plan in place to meet limitation 
periods, to access in-person services at the 
courts if necessary and to accommodate 
in-person witnessing with safety mea-
sures. Practice advisors at the Law Society 
continue to be available to answer ques-
tions about practice and professional ob-
ligations (practiceadvice@lsbc.org or 604. 
443.5797).v

Protecting the Rule of Law:
Emerging threats against the principles of the Rule of Law

by Tristan Byrne, grade 11 student, Vancouver Technical Secondary School 
Winner of the 2019-2020 rule of law essay contest, topic 1

The written laws governing countries are 
vast, complex, and comprehensive.

Paradoxically, the most important of 

these rules is often left unwritten or un-
defined in the legal codes of many juris-
dictions – it is more likely that the Rule 

of Law is taken as a general principle. The 
Canadian Charter of Rights and Freedoms 
begins, “Whereas Canada is founded upon 

https://www.leg.bc.ca/parliamentary-business/legislation-debates-proceedings/41st-parliament/5th-session/bills/first-reading/gov19-1
https://www.leg.bc.ca/parliamentary-business/legislation-debates-proceedings/41st-parliament/5th-session/bills/first-reading/gov19-1
http://www.bclaws.ca/civix/document/id/mo/mo/2020_m098
http://www.bclaws.ca/civix/document/id/mo/mo/2020_m162
http://www.bclaws.ca/civix/document/id/mo/mo/2020_m162
http://www.bclaws.ca/civix/document/id/mo/mo/2020_m162
http://www.bclaws.ca/civix/document/id/mo/mo/2020_m161
http://www.bclaws.ca/civix/document/id/mo/mo/2020_m161
http://www.bclaws.ca/civix/document/id/mo/mo/2020_m121
http://www.bclaws.ca/civix/document/id/mo/mo/2020_m121
mailto:practiceadvice@lsbc.org
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principles that recognize the supremacy of 
God and the Rule of Law” (Canadian Char-
ter of Rights and Freedoms). In fact, the 
Rule of Law is a rule so fundamental that 
it need not be written in law. As every Ca-
nadian statute is in reference to this rule, 
that all are equal under the law, defining 
it in the Charter is unnecessary. However, 
the Rule of Law is by no means uniform 
and unchanging. It is a working concept, 
and legal scholars often have different 
definitions of the Rule than ordinary peo-
ple do. Legal scholars may take the Rule of 
Law to mean rule by general norms, rather 
than by specific laws, instead of the more 
common definition of equality under the 
law (Waldron, Stanford Encyclopedia of 
Philosophy). In contrast to this contesta-
tion about the nature of the Rule of Law, 
courts and governments have agreed upon 
certain aspects of the Rule: that laws must 
be transparent, citizens must have access 
to legal remedy, and the judiciary must 
operate independently from the legisla-
tive and executive branches. These notions 
form the basis of just legal systems, and 
are crucial safeguards against arbitrary and 
unequal government. To the detriment of 
the integrity of the law, there have been 
 several recent threats against the Rule of 
Law.

The Rule of Law is undermined where 
there exists a discrepancy between rap-
idly advancing digital technology and the 
ability of the legal system to keep up with 
said technology. The definition of the op-
eration of the Internet in the case of Per-
fect 10, Inc. v. Google Inc., argued before 
the United States Court of Appeals for the 
Ninth Circuit as recently as 2007, is already 
vastly out of date (Griffith, Suffolk Univer-
sity School of Law). data protection laws 
are rapidly evolving with technology. How-
ever, not all aspects of the law can adapt 
to novel technologies. during the United 
States Congressional hearings of Face-
book CEo Mark Zuckerberg, members of 
the US Senate, effectively investigators in 
the hearing, were largely confused about 
Facebook’s workings, particularly on the 
subject of the sale of data (Griffith).

Accordingly, one could conceive 
of ways that the Rule of Law could be 
subverted due to the lack of awareness 

 surrounding technology. Indeed, due to 
this legal-technological gap, violations of 
the Rule of Law have occurred.

Paramount to a discussion of the ef-
fects of social media monitoring on the 
Rule of Law is the mention of the British 
data analytics firm Cambridge Analytica, 
and the multiple allegations and lawsuits 
in numerous jurisdictions of the firm’s 
wrongdoings. The most notorious of these 
claims involves the firm’s use of Facebook 
to harvest the personal information of up 
to 87 million United States citizens using, 
according to one of Facebook’s messages 
to users, their “public profile, current city, 
timeline, and messages” (Satariano et al., 
The New York Times).

Most of Cambridge Analytica’s clients 
were political candidates from around the 
world, and the information was used il-
legally to sway individuals towards these 
candidates. Subsequently, in 2018, the 
United Kingdom Information Commis-
sioner’s office announced its intention to 
fine Facebook £500,000 ($817,000 CdN), 
saying Facebook “contravened the law by 
failing to safeguard people’s information” 
(Monetary Penalty Notice).

In 2019, the United States Federal 
Trade Commission fined Facebook an un-
precedented $5bn USd, settling the inves-
tigation into the scandal (“FTC Imposes 
$5 Billion Penalty”). Thus, the flagrant 
breach in the Rule of Law, in the case of this 
2016 scandal, does not lie in Facebook’s 
 legal consequences, but in the inadequate 
consequences for Cambridge Analytica’s 
Chief Executive officer, Alexander Nix. 
Nix helped to orchestrate the illegal data 
mining of 2016, helped the Leave.EU cam-
paign with its successful Brexit, and helped 
influence many more elections globally for 
his clients (Campaign). In 2018, Nix was 
suspended from his company after video 
footage showed him claiming his com-
pany was using illegal traps, bribery sting 
operations, and prostitutes, among other 
tactics, to influence more than 200 elec-
tions for his clients (Gilbert, Vice News). 
Harvesting data while contravening laws 
is a wrong both on the part of Nix, and on 
the part of Facebook. In fact, much of the 
evidence that led the US Trade Commis-
sion and the UK Information  Commission 

to bring  consequences to Facebook, also 
implicates Nix. despite many claims, wit-
nesses, and evidence all amounting to 
reasonable suspicion, no legal remedy for 
Nix’s wrongdoing has commenced. Equal-
ity under the law is a pillar of the Rule of 
Law, and Nix’s case is a flagrant breach of 
this principle integral to international so-
ciety. Furthermore, the case is an example 
of the lack of awareness of technology in 
legal systems, and its adverse effect on 
the Rule of Law. The fact that corporate 
monitoring of social media is complex and 
involves recently invented technology may 
have contributed to this breach.

The Rule of Law is a core component 
of just societies, and the recent pandemic 
has further exposed the unfortunate con-
sequences of breaching it. In an effort to 
curb the spread of CoVId-19, and at the 
urgent recommendation of public health 
experts, governments worldwide have ac-
cepted sweeping restrictions on public life. 
Citizens have been ordered to stay in their 
homes, obey curfews, and avoid unneces-
sary travel. Basic tenets of democracy have 
been compromised under the justification 
of prevention of the spread of the novel 
coronavirus. As such, to prevent the misuse 
of power, democracies have established 
oversight to keep this power within its nec-
essary bounds. However, the UN-declared 
pandemic has also provided pretext for 
authoritarian governments to wield power 
beyond an amount necessary for stopping 
the spread of CoVId-19. In certain nations, 
the concentration of power in the hands of 
leaders, combined with lack of oversight, 
has led to effects detrimental to democ-
racy and the Rule of Law.

In March 2020, Slovakia passed a 
measure allowing state institutions to ac-
cess data from telecommunications pro-
viders, giving the government the ability to 
monitor the cell phone activity of citizens 
(deutsche Welle). Also in March, Bulgarian 
President Rumen Radev partially vetoed 
a controversial law that would introduce 
prison sentences for spreading false infor-
mation about infectious diseases (“Czech 
and Slovak Governments to Use Mobile 
data to Track Virus.”). As well, four mem-
bers of the Council of Europe – Arme-
nia, Latvia, Moldova and Romania – have 
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Rule of Law: Under Surveillance

by Yuwen Zhang, grade 12 student, Gleneagle Secondary School 
Runner-up of the 2019-2020 rule of law essay contest, topic 1

“It may well have become just another one 
of those self-congratulatory rhetorical de-
vices that grace the public utterances of 
Anglo-American politicians. No intellectual 
effort need therefore be wasted on this bit of 
ruling-class chatter.”

– Judith Shklar

This “ruling class chatter” forms a vital 
framework of law, but only when current 
legislation reflects its principles. It must be 
continually upheld, especially as its juris-
diction progresses into unprecedented ter-
ritory. Cases such as Facebook-Cambridge 
Analytica show the growing value of mass 
user data and the general public’s igno-
rance of the extent their information can 
be collected, sold, and used. As surveil-
lance is brought to the forefront of the 
collective public consciousness, the cor-
responding laws and regulations should 
also become as prevalent and accessible as 
social media itself. As stated by the Right 
Honorable Lord Bingham in his 2006 lec-
ture, “if everyone is bound by the law they 
must be able without undue difficulty to 

find out what it is.” However, social media 
surveillance is progressing at a pace where 
law has not followed, creating weaknesses 
that compromise rule of law.

Rule of law is an “underlying consti-
tutional principle,” forming the framework 
of law and its interactions with the people 
(Scott, 2013). It underpins the entire sys-
tem, requiring all people, no matter their 
rank, to be held answerable to the same 
public courts. As a natural consequence, 
“the law must be accessible and so far as 
possible intelligible, clear and predictable” 
(Bingham, 2006).

All bound by law, all are equal under 
the law, all can access and understand the 
law. These concepts boil down to three 
major principles: accessibility, clarity, and 
equality. only when everyone can find 
and understand the law can they be ef-
fectively bound by it. This understand-
ing takes “law” from the intangible into 
the mundane. It is crucially important to 
maintain these three principles, as if com-
promised, they erode the fairness of law, 
the accountability of the government, and 

the trust of the people. With social media 
and social media surveillance growing ever 
more prevalent, laws and regulations have 
failed at  ensuring those three principles. 
The Canadian government adversely af-
fects the Rule of Law due to inaccessible 
and unpredictable regulations on social 
media surveillance.

Public access has become much easier 
with technology, but the RCMP’s Project 
Wide Awake is surprisingly under-publi-
cized, despite its relevance to Canadians. 
It conducts both proactive and reactive 
monitoring of social media, without any 
information on what falls under scrutiny, 
or what would require “proactive polic-
ing” (Carney, 2019). The project uses So-
cial Studio, a software that claims to be 
a “fly on the wall” and allows the user(s) 
to “monitor multiple social accounts and 
topic profiles, monitor discussions from 
owned social accounts and broader social 
news” (Salesforce).

However, their marketing statements 
don’t paint a comprehensive picture of 
RCMP monitoring, nor should a Canadian 

 announced they are temporarily disregard-
ing the provisions of the European Conven-
tion on Human Rights (“Reservations and 
declarations for Treaty No.005”).

However, looming behind these in-
stances of mobile phone tracking and par-
tial vetoes of controversial laws, there is 
a far greater violation of the Rule of Law. 
After the onset of the recent pandemic, the 
Hungarian National Assembly voted to au-
thorize Prime Minister Viktor orbán to rule 
by decree for an indefinite period of time 
(Walker et al., The Guardian). Since then, 
Hungary has seen increased control of the 
country’s judiciary by orbán’s administra-
tion, resulting in a lack of transparency 
of law. The Prime Minister’s decrees can 
effectively bypass Parliament and even 
existing laws. In addition, the administra-
tion has modified the country’s criminal 

code. As of March, anyone who publicizes 
a “falsehood” that “obstructs or prevents 
successful protection” from the disease 
can be punished with up to five years in 
prison (Zerofsky et al., The New yorker). 
The Committee to Protect Journalists has 
condemned this move, warning that it 
poses risks to journalists and doctors alike 
(Committee to Protect Journalists).

This amendment of the criminal code 
has widely been seen as a way for the 
country’s government to silence criticism 
of the administration. Hungarians have 
been stripped of their human right to due 
process. due to CoVId-19, the Rule of Law 
in Hungary has been severely undermined, 
and its justice system crippled.

History has shown that the Rule of 
Law is the sole feature that can bind the 
people of a society together as equals. By 

subordinating citizens to the law, rather 
than to a ruler, president, or prime minister, 
it ensures the safety of communities from 
the arbitrary and unequal use of power. To 
the detriment of the global community, 
there are multiple emerging threats to the 
Rule of Law. Novel technologies can out-
pace the equalizing hand of the law. Social 
media monitoring can weaken the Rule, 
as shown through the case of Cambridge 
Analytica. Finally, in times of crisis, nations 
can be quick to vest power in the hands of 
leaders, while taking it away from the law. 
The most prized element of any just soci-
ety must be the Rule of Law, for without it, 
true justice cannot exist.

To read the list of works cited, download 
the PdF.

https://www.lawsociety.bc.ca/Website/media/Shared/docs/initiatives/Rule/Essay1-winner.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/initiatives/Rule/Essay1-winner.pdf
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citizen have to research the functionalities 
of an American software to understand 
their own laws. Although currently under 
internal audit, there is nothing accessible 
on whether its monitoring is ongoing, or 
any publication of regulations or restric-
tions on use (Tunney, 2019). The RCMP’s 
statement on their use of the controver-
sial Clearview AI facial recognition app is 
equally unclear, with “a few units in the 
RCMP” using it “on a trial basis with respect 
to criminal investigations” (Meyer, 2020). 
yet this statement was only in response to 
Clearview AI’s entire client list being sto-
len and publicized. Without that leak, Ca-
nadians would not know that their photos 
on social media were being analyzed, by 
an unknown number of units, for an un-
known period of time. It was immediately 
put under investigation by the oPC, but 
“given the office is investigating, no further 
details are available at this time” (oPC, 
2020). There is a distinct lack of transpar-
ency on the RCMP’s use and collection of 
social media data, with important opera-
tional information made inaccessible to 
the public.1 However, what information is 
available is neither predictable nor easy to 
understand.

Laws in Canada make provisions for a 
“reasonable expectation of privacy,” sup-
ported with many physical examples in 
Section 8 of the Charter, but none digi-
tal. These reasonable expectations seem 
to change depending on the judge, with 
Justice Brown stating in Leduc v. Roman, 
2009: “A party who maintains a private, 
or limited access, Facebook profile stands 
in no different position than one who sets 
up a publicly-available profile,” but Jus-
tice Price in Schuster v. Royal & Sun Alli-
ance Insurance Company of Canada, 2009 
ruled in favor of the Plaintiff, who had 
“set her Facebook privacy settings to pri-
vate and [had] restricted its content to 67 
“friends,” therefore proving that “she had 
not created her profile for the purpose of 

sharing it with the general public. Unless 
the defendant establishes a legal entitle-
ment to such information, the Plaintiff’s 
privacy interest in the information in her 
profile should be respected.” “Reasonable 
expectation of privacy” is no longer a re-
liable legal definition. Collection and use 
of social media data hinges on “public” or 
“open source” information, but it’s becom-
ing more and more evident that all infor-
mation is public. Bill C-59 defines it as “any 
information that is published or broadcast 
for public consumption, but also any infor-
mation that is accessible to the public on 
or off the Internet … and information that 
is available to the public upon request, by 
subscription or even by purchase” (Scotti, 
2018). The bill works to exclude “Cana-
dian citizens, permanent residents, Cana-
dian corporations, anyone in Canada or 
at any portion of the global information 
infrastructure in Canada,” but collect-
ing  incidental information is acceptable if 
Canadians weren’t the initial targets (Par-
liament of Canada, 2019). This vagueness 
seems to imply that the CSE would be per-
fectly within its rights to obtain informa-
tion from Canadians, as long as they aim 
slightly to the side. The CSE is directed “to 
ensure that measures are in place to pro-
tect the privacy of the aforesaid groups,” 
without further clarification. It is difficult 
for the general public to understand how 
they and their data would be affected by 
Bill C-59. Existing terms are unclear and 
unpredictable, despite forming the legal 
framework for government surveillance. 
These overarching issues with government 
social media surveillance create a legal 
quicksand, where cases and Canadians 
may fall through the cracks.

Rule of law dictates that all are equal 
under the law, a tenet likely to be com-
promised by lack of accountability, caused 
by the inaccessible and unclear legislation 
so far. Public outcry for Colten Boushie, 
Cindy Gladue, and other high-profile cases 
involving Indigenous victims are able to 
generate only so much discussion and in-
creased awareness due to the case being 
public knowledge, exposing institutional-
ized weaknesses within Canada’s justice 
system. Accountability, privacy protection, 

and general education are possible only if 
procedures are visible, which “doesn’t work 
in a big data age, because its systems are 
invisible to us” (Vonn, 2019). With infor-
mation on government surveillance and 
the impact of collected data on law en-
forcement being vague and insufficient, it 
creates an environment that perpetuates 
inequality. Like “other types of surveillance 
technologies, social media monitoring ap-
pears likely to disproportionately affect 
communities of color” (Levinson-Wald-
man, 2018). Many growing software and AI 
based tools for law enforcement are based 
on existing databases of information, in-
cluding their historical overrepresentation 
of minorities. With Clearview AI lacking 
any “actual racial bias methodology” and 
Social Studio’s system being unknown, the 
results of these tools may only magnify 
existing issues, and more easily pass under 
the radar due to the mistaken idea that 
software is objective (Thomson, 2018). 
due to lack of publicly accessible informa-
tion on social media surveillance, systemic 
discrimination may be directly uploaded 
into these tools for the 21st century. Hav-
ing already identified systemic discrimi-
nation as a serious criminal justice issue, 
 Canada should avoid potentially wors-
ening inequality (department of  Justice, 
2019).

There are clear weaknesses within the 
current system, weaknesses that adversely 
affect the rule of law. These issues of ac-
cessibility and clarity need to be rectified 
to prevent future consequences and to 
guide legislation in uncharted territory. 
one cannot pick and choose which areas 
to fix, as any one principle is useless on its 
own: accessibility is meaningless without 
understanding, equality is dysfunctional if 
inaccessible. only in conjunction do they 
function as the backbone of our constitu-
tion. only under an updated framework 
that considers the needs of the public 
with respect to social media surveillance 
can there be true rule of law, and not just 
empty words.

To read the list of references, download the 
PdF.

1 Both Social Studio and Clearview AI are headquar-
tered in the United States, so perhaps operating and 
data-collection systems would be unpredictable and 
inaccessible to those without access to their propri-
etary software.

https://www.lawsociety.bc.ca/Website/media/Shared/docs/initiatives/Rule/Essay1-runnerup.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/initiatives/Rule/Essay1-runnerup.pdf
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Are we equal in the eyes of disease?

by Shayel Moriah Fisher, grade 12 student, Sir Charles Tupper Secondary School 
Winner of the 2019-2020 rule of law essay contest, topic 2

If you were walking down the street and 
were arrested just because a cop didn’t like 
the colour of your shirt, how would you 
feel? How about when you were released 
from prison you changed your shirt to a 
different colour, and then were arrested by 
another cop that didn’t like the colour of 
your new shirt? It would feel unfair and un-
just, right? Apply the shirt colour to race, 
gender, sexual orientation, wealth or sta-
tus, and this essentially is what the rule of 
law tries to avoid. It’s a complex topic and 
attempting to describe it is much like try-
ing to explain how a complex math formu-
la works. Someone can understand it, but 
not know how to put it into words. Howev-
er, on the most basic terms, the purpose of 
the rule of law is to treat everyone equally 
in the eyes of law. Therefore, if a police 
officer robbed a bank, they would still be 
taken to court for their crimes, just like the 
baker that robbed a bank just a week be-
fore, and the two would not be treated dif-
ferently, despite their different professions 
and wealth.

So during a pandemic, how can the 
rule of law change and be affected? Some 
people may argue that because anybody 
can get a disease (currently being Cov-
id-19), everyone is considered equal. That 
may not be entirely true though. Poor or 
homeless people may find it more difficult 
to stay healthy and clean. Prisoners aren’t 
treated to certain luxuries or even neces-
sities to prevent illness, including being in 
a crowded building and lack of resources. 
We also must look at the court system and 
how this may be affected. due to limited 
amounts of people allowed in a building, 
as well as the general high risk of catch-
ing Covid-19 when around people, certain 
court cases will be prioritized over others. 
When we look at these possibilities and 
real occurrences, especially during our cur-
rent pandemic, we can begin to ask, are we 
actually equal in the eyes of disease?

Even if disease may not go after spe-
cific people based on race or identity, it still 
can hit certain “unfairly” treated people 

the hardest. People with lower income of-
ten live in neighborhoods that are highly 
dense, making it more difficult to socially 
distance, as well as being exposed to more 
people generally. These people are also 
less likely to have access to clean water, 
soap, healthy food, and anything else nec-
essary to keep their immune systems up to 
prevent themselves from getting the dis-
ease. In First Nations reserves, which are 
government founded, there is an ongoing 
water crisis where there is limited access to 
clean water. In an article posted by Human 
Rights Watch, Marcos orellana explains 
just how difficult it is to get clean water 
and wrote, “As of december 31 [2018], 
there were six ‘boil-water advisories’ and 
three ‘do not consume advisories’ affecting 
eight First Nations Indigenous communi-
ties in British Columbia.” This “water crisis” 
still continues to this day and is increas-
ing the chances of First Nations people on 
reserves getting severe cases of Covid-19, 
with 186 confirmed cases.

Needing to go outside and work can 
also increase the chances of people not 
social distancing, and if they are caught, 
their lack of money can make it difficult 
for these people to pay the fees, as well as 
increasing their struggle to get their basic 
needs met.

We can see that crowded areas and 
low quality resources all increase some-
one’s chances of getting Covid-19, so what 
about a building honing all of these things? 
We see a real-life example of this when 
there was an outbreak in a prison in BC. 
Mission Institution has recently recovered 
from the largest prison outbreak during the 
pandemic, with 106 cases in a 289-popu-
lated building, but how exactly did it start 
so quickly? Just like nursing homes, prison 
guards travel from prison to prison, mean-
ing if a guard caught Covid-19 and did not 
know, they could easily spread it.

However, also just like nursing homes, 
prisoners are in the unfortunate posi-
tion of being more exposed to disease in 
the first place. The food is lower quality, 

 access to cleaning supplies is difficult, and 
most importantly, it is a communal build-
ing. Prisoners share cells, showers, and the 
cafeteria, so social distancing is practically 
impossible. Covid-19 has allowed some 
cleaning processes to be put into place and 
staff must wear masks, but the prisoners 
themselves, for the most part, are left to 
their own devices. Jeff Wilkins, president 
of UCCo-SACC-CSN, expressed his disap-
pointment in preparation, as well as action 
when the outbreak started. “There should 
have been planning done to have areas 
of the institution that were readily avail-
able to quarantine a significant number 
of inmates away from another...If there 
was any failure it was certainly that cor-
rectional officers were not included in the 
planning process early before any onset of 
the virus,” Wilkins told CTV News. When 
discussing the prison conditions, doctor 
Henry said, “It’s a very difficult environ-
ment to effectively isolate people who are 
ill from others.” Even more, Wilkins has 
gone on to say that “There’s infected peo-
ple in every single living unit...It’s gotten to 
the point where we’re not even being told 
who has the virus and who doesn’t.” This 
lack of care and attention to the prisoners 
has not only exposed other prisoners to 
the disease, but also the staff. This shows 
that, in a way, prisoners are not equal and 
not protected by the rule of law when it 
comes to a pandemic.

However, unlike Mission Institution, 
no amount of planning could have pre-
pared the court system for what to do with 
their hearings during this pandemic. With 
old and new cases coming in, crimes must 
be put to court, but not all of them can go 
through. Therefore, some cases either need 
to be put off until the pandemic is over, or 
others are even dismissed entirely. This 
puts people in a difficult position where 
they must choose what cases are worth 
being put into court. Will a white person’s 
robbery be more important than a minority 
being robbed? Is a rape case less important 
than aggravated assault? Is one  murder 

http://www.fnha.ca/what-we-do/environmental-health/drinking-water-advisories
http://www.fnha.ca/what-we-do/environmental-health/drinking-water-advisories
http://www.fnha.ca/what-we-do/environmental-health/drinking-water-advisories
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How Rule of Law is Affected by a Global Pandemic

by Amelia Hadfield, grade 12 student, Brentwood College School 
Runner-up of the 2019-2020 rule of law essay contest, topic 2

A pandemic, much like any crisis, is an 
 excellent catalyst for authoritarianism.

definitionally, rule of law must be 
curbed to address a crisis, insofar as “well 
defined and established laws” (Lexico dic-
tionaries, 2020) are nearly impossible to 
create in response to an immediate threat. 
However, the extent to which the rule of 
law is infringed upon has more to do with 
pre-existing politics than the pandemic. 
democracies with well-established judi-
cial and governmental systems see only 
a marginal negative effect on their abil-
ity to maintain rule of law compared with 
those for whom authoritarianism, or at the 
very least a deteriorating rule of law, was 
already predicted. This is chiefly exposed 
by the lack of societal buy-in due to dimin-
ished legitimacy, and the increased power 
of executive branches who were teetering 
on the brink of authoritarianism. Israel, the 
United States, Hungary, China, and Canada 
each serve as excellent examples demon-
strating how different political cultures 
prior to the pandemic affect the degree to 

which rule of law is undermined.
A strong democratic judicial system 

requires a high degree of societal buy-
in. These are intricately connected and 
contribute to the broader concept of the 
“social contract” (Koren, 2020). A state’s 
ability to handle a pandemic is largely reli-
ant on the strength of the social contract, 
which, in turn, serves to either reinforce 
or undermine the rule of law. Much like 
a Pantheon made of playing cards, these 
concepts are intertwined in a muddled 
relationship of cause and effect, in which 
each part exerts just enough pressure to 
sustain and be sustained by the others. So, 
when a pandemic makes the legitimacy of 
the state waver, the rule of law is likewise 
disquieted.

When citizens lose their faith in the 
competence of the government they like-
wise lose their compliance; at which point 
there is little basis upon which to establish 
laws that don’t seem arbitrary. Notably, a 
key component of the rule of law, accord-
ing to the oxford Lexicon, is the “ restriction 

of arbitrary power” (Lexico dictionaries, 
2020). However, during such a crisis the 
government has no choice but to create 
emergency laws which undermine or cir-
cumvent the system of establishments, 
and thus generate a negative response that 
diminishes the legitimacy of the system. 
For example, in Israel, where there were al-
ready protests on the overreach of the rule 
of law, the governmental provisions against 
the CoVId outbreak added fuel to the pro-
testors’ flames. The sentiment against the 
government was solidified. The impact of 
this loss of respect is twofold: it “is likely 
to undermine trust,” and “increase gam-
ing and circumvention attempts” on behalf 
of citizens (Koren, 2020). Compliance and 
trust are vital to maintaining an effective 
rule of law, since, without them, there is 
little authority within the judicial system. 
A crisis that reveals fragilities or causes a 
country to falter on their established sys-
tem of rule of law severely exacerbates the 
issues of legitimacy. Further, as Niva Elkin-
Koren, a professor of Law at the University 

more important than another? Though all 
are extreme and unlikely hypotheticals, 
we can see this difficult decision already 
happening in the BC courts. only the most 
urgent cases are being heard, but what de-
fines “most urgent?” Micah Villarroel, who 
had gotten into a severe car crash four 
years ago, was waiting for a court hearing 
on April 20th for an injury lawsuit against 
Insurance Corporation of BC. “The waiting 
for this trial date was already so long ... I 
can’t imagine how much more horrible and 
long it’ll be once this whole pandemic re-
solves,” she said. Villarroel is not the only 
one. Everyone has a reason for their court 
hearing, but with such a backlog, it is get-
ting more and more difficult to go to court. 
It is a hard ethical and moral decision to 
decide who should be heard right now and 
who should not. A decision no one wants 
to make, but unfortunately must be made.

Though disease itself doesn’t have 
eyes or thoughts to decide who should get 
ill, the society we have created has allowed 
it to hit certain people more than others, 
making it more difficult for the rule of law 
to be enforced. Should poor and homeless 
people get more benefits? Should prison-
ers get better treatment? How should we 
approach court hearings? These are all 
questions we must begin to ask during our 
pandemic. But what happens afterwards? 
The pandemic has brought new ideas to 
the floor and ways we can change, even af-
ter everything is over. Poor people may be 
given benefits, or the quality of First Na-
tions reserves may increase. Prisons should 
begin to prepare for something similar if 
it happens again, as well as, like the First 
Nations reserves, paying more attention 
to the quality and service provided to the 
people. The court hearings are already in 

the works of being faster and more effi-
cient. “If we do this right, if we make these 
reforms now and with urgency, we can 
emerge from the CoVId-19 pandemic with 
a more just British Columbia society,” John 
Rice, president of Trial Lawyers Association, 
said in a CBC interview. Attorney  General 
david Eby continues this sentiment by 
saying, “This is an historic opportunity to 
make our justice system fairer, faster and 
cheaper and also more accessible.” Even 
if this pandemic has pressed and bent the 
rule of law, it is possible that after the state 
of emergency is over, we may begin to see 
change and strengthen the rule of law.

To read the bibliography, download the 
PdF.
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of Haifa, explains in her recent paper on 
the rule of law in Israel, the “deepen[ed] 
distrust in government agencies” extends 
beyond the outbreak and poses lasting 
legitimacy issues. The outcome of such a 
decrease in societal buy-in is protest, or, in 
some cases, vigilantism.

The current environment in the United 
States is another example of the rule of law 
losing legitimacy. The anti-lockdown pro-
tests — which seem to be exposing a fear 
and distrust that is an epidemic in itself — 
are putting the government’s ability to rule 
effectively and fairly to the test. Trump’s 
actions have been erratic, to say the least. 
There is little cohesion within the levels of 
government, which is creating a percep-
tion of arbitrary rule. States such as Texas 
and ohio have “used the lockdown to try 
to ban abortions” (Economist, 2020), capi-
talizing on and exacerbating the shaken 
and distracted rule of law. Such breaches 
prompt the citizenry to lose faith in their 
system’s fairness, as the rule of law be-
comes less established and more arbitrary. 
While systems scramble to regain the au-
thority they once held, certain moves, that 
under normal circumstances could have 
been stopped, slip through the cracks. 
Such situations make regaining rule of law 
all the more difficult. Similarly to Israel, 
the long term effect is a deeper distrust 
in government with similar outcomes of 
disregarding the law, or taking it into one’s 
own hands. According to Theda Skocpol, 
a government and sociology professor at 
Harvard, “Scepticism of the government is 
a deep strain in America” (Maqbool, 2020), 
and these government protests are some-
what of a climax in this distrust. Unfortu-
nately, in such circumstances as this, deep 
government distrust becomes a bandwag-
on, and the mass protests extend these 
sentiments from the fringes of American 
political culture, where they used to dwell, 
into the general population.

That said, it is important to note that 
the pandemic has been a catalyst for the 
sentiments which were already brewing. 
In some cases, such as Canada, it can re-
affirm good legitimacy, and thus the rule 
of law. Before the pandemic, Canada was 
among the top ten countries in the State 

 Legitimacy Index (The World Economy, 
2019). According to a poll recently con-
ducted by the CBC, “69 per cent [of 
 Canadians] said they felt their provincial 
governments were doing a good job han-
dling the pandemic,” which is 18 points 
higher than the response in March (Gre-
nier, 2020). This increased legitimacy, in 
part, can be attributed to a general respect 
for government as well as our comprehen-
sive Constitution, which uses the rule of 
law to account for such a crisis. Moreover, 
the Notwithstanding Clause in our Canadi-
an Charter of Human Rights allows for the 
government’s actions to be backed by rule 
of law, which bolsters legitimacy in the 
competent system, rather than curbing 
it. Although the Israeli constitution has a 
similar provision in Section 8 of their char-
ter, the way in which the laws were imple-
mented did not respect the stipulations of 
proportionality (Koren, 2020); hence the 
deterioration of the rule of law.

In Israel, much like in the 84 other 
countries where there has been a “vest-
ing of extra powers in the executive,” the 
greater issue of executives being able to 
circumvent the rule of law altogether has 
been and is being actualized (The Econo-
mist, 2020). This harkens back to the “re-
striction of arbitrary power” — or a lack 
thereof. The loss of independence of the 
judicial branch and a corresponding over-
reach of the executive branch is common 
in times like these; often resulting in long-
lasting detriment to the rule of law. once 
again, the results are twofold; a more auto-
cratic government that is less responsive to 
long established rule of law, and a citizenry 
who finds their freedom of expression, in-
formation, and speech curtailed. For ex-
ample, Viktor orbán, the prime minister 
of Hungary, recently passed a law which 
allows him to rule by decree and severely 
limit freedom of information (The Econo-
mist, 2020). This, like Israel’s government 
having “bypassed” a refusal to approve a 
regulation by a government check, is an 
overt circumvention of the rule of law. In 
Hungary’s case, there is no time clause 
limiting extension of his powers. during a 
global pandemic, such actions are difficult 
to prevent because some aspects of legal 

red tape must, arguably, be bypassed for 
the sake of public health and efficiency.

According to the Economist, “it is in 
this gap between legal theory and political 
reality that Mr. orbán thrives” (Economist, 
2020).

Similarly, in China, the global atten-
tion that is being paid to the virus has 
taken international attention away from 
the continued suppression of rule of law 
in Hong Kong (Economist, 2020). Likewise, 
donald Trump is claiming to have powers 
which constitutionally he does not hold, 
and is using this emergency as an oppor-
tunity for rule by law, rather than rule of 
law. A prime example of this is the “resig-
nation” of the Commanding officer of the 
USS Theodore Roosevelt, due to his early 
whistleblowing of the disease (Economist 
2020), which eerily mimics China’s hush-
ing of its whistleblowing doctors a few 
months ago. In many countries, citizens’ 
right to privacy is also being threatened, 
without due process, in the name of public 
health. Under normal circumstances, the 
press would be able to hold the govern-
ment accountable to the rule of law, even 
if the judiciary cannot. However, freedom 
of the press is also undermined as the only 
close doors journalists are behind is their 
front door (The Economist, 2020).

This outcome is similarly a test of the 
independence and tendencies of leaders 
prior to the pandemic. orbán, Trump, Ne-
tanyahu, and Jinping all tended to be blasé 
with the rule of law before this crisis acted 
as a catalyst for lasting effects both for the 
regime and the rights of citizens. Likewise, 
Canadian, British, and Nordic citizens are 
generally experiencing a degree of rights 
and freedoms reinforced by their execu-
tive’s cooperation with other branches of 
government.

For better or for worse, the true nature 
of the rule of law has been exposed. Some 
say true character is revealed during a cri-
sis, and, as far as the judiciary is concerned, 
that couldn’t be more true.

To read the list of works cited, download 
the PdF. 

NEWS

https://www.lawsociety.bc.ca/Website/media/Shared/docs/initiatives/Rule/Essay2-runnerup.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/initiatives/Rule/Essay2-runnerup.pdf
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Pandemic resources and guidance
Over these last months, members of the legal profession and their employees have 
demonstrated their professionalism and dedication to the practice of law and ensuring 
the public has access to legal services. Like everyone else, you had worries about the 
health risks of Covid-19, but you also had additional worries about how to deliver 
essential services safely. Throughout the pandemic, the Law Society has been working 
on your behalf to develop new procedures to keep the system running, guidance on 
best practices for secure remote offices and technologies, resources for your health 
and links to information on government emergency benefits.

In this section of the Benchers’ Bulletin, we are reproducing some of the articles, 
guidance and information available on our website, in case you missed it.

Video-conferencing technology 
what shOuld lawyers think 
aBOut when  COnsidering 
 VideO-COnferenCing 
 meetings?
oVER THE PAST month, many law firms and 
lawyers made a rapid transition to meeting 
and providing some legal services virtually, 
using video-conferencing technology. Some 
of these solutions are likely to endure even 
after the Covid-19 pandemic has subsided. 
Lawyers who are working remotely are be-
ginning to turn their mind to which video-
conferencing products and platforms are 
the best ones for facilitating meetings with 
clients, other lawyers and their employees, 
while maintaining client confidentiality and 
security of records.

There are several video-conferencing 
products on the market, including Skype 
for Business, Zoom, Amazon Chime, Mi-
crosoft Teams, Cisco’s Webex Meetings, 
TeamViewer, GoToMeeting, Signal, Jabber 
and the ones associated with particular 
operating systems, such as FaceTime and 
Whats App. Each has different advantages 
and disadvantages. Some support up to 
100 participants. Some, but not all, offer 

end-to-end encryption that is difficult to 
hack. The Law Society cannot endorse par-
ticular products. our goal is to provide you 
with background information that helps 
you to choose what works best for you.

setting uP yOur hOme OffiCe
Before deciding on which video-confer-
encing platform to use, it is important to 
set up an appropriate space for working 
with confidential communications. Even a 
home office has to take into account how 
to keep client and other confidential infor-
mation protected from family members 
and others. The conditions you should be 
looking for in your home office or remote 
workplace should include:

• working in a private area;

• protecting your passwords and locking 
your computer if it is left unattended; 
and

• ensuring there is a space for taking 
calls where conversations will not be 
overheard.

The office of the Information and Privacy 
Commissioner for British Columbia has 

developed a Protecting Personal Infor-
mation Away from the office resource 
that provides guidelines on how to 
keep information secure when working 
remotely. The Law Society’s Lawyers Shar-
ing Space is a practice resource that offers 
tips and information about sharing space 
with people who are not lawyers in your 
firm.

It is also important to ensure there are 
reasonable security arrangements against 
all risks of loss, destruction and unau-
thorized access, use or disclosure of your 
records. Take steps to put into place tech-
nological, physical and organizational safe-
guards specific to working from home for 
you and your staff. you can test your home 
or remote office set-up using Securing 
Personal Information: A Self-Assessment 
Tool for organizations from the BC oIPC 
in regard to establishing and maintaining 
reasonable security arrangements.

is VideO-COnferenCing 
the Best OPtiOn under the 
 CirCumstanCes?
There has been a flood of media reports 

https://www.oipc.bc.ca/guidance-documents/1447
https://www.oipc.bc.ca/guidance-documents/1447
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/resources/SharingSpace.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/resources/SharingSpace.pdf
https://www.oipc.bc.ca/guidance-documents/1439
https://www.oipc.bc.ca/guidance-documents/1439
https://www.oipc.bc.ca/guidance-documents/1439
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about the security (or lack thereof) of vid-
eo-conferencing software. It can be hard 
to know how to keep meetings secure. Al-
though many video-conferencing products 
include security settings such as end-to-
end encryption that can prevent hacking, 
often users are left with little to no secu-
rity training to configure these settings. If 
technology is not your forte, it is a good 
idea to have an IT professional assist you 
with setting things up if you can.

When it comes to what is the appro-
priate degree of security for your situation, 
it will depend upon the nature of the con-
versations and business you are transact-
ing. Even with virtual transactions, BC Code 
rule 3.2-1 applies. Commentary [3] to the 
rule states that what is effective communi-
cation will vary depending on the nature of 
the retainer, the needs and sophistication 
of the client and the need for the client to 
make fully informed decisions and provide 
instructions.

In any event, if the conversation to 
be had is of a deeply sensitive nature, 
confidentiality and security may be bet-
ter achieved with a phone call rather than 
a video call. Conversely, if the purpose of 
the video call is a social check-in with an 
employee, a lawyer may reasonably be less 
concerned about making a video call.

Many video calls fall somewhere be-
tween the two scenarios outlined above. 
For example, you may have planned to call 
a client just to check in about how they are 
managing their business through the cur-
rent pandemic, but the client may move 
from giving a general summary to seeking 
advice or services about a particular prob-
lem. you should consider what you intend 
to discuss, and whether that conversation 
is confidential or privileged, to seek out a 
software with sufficiently robust security 
features. Features lawyers may want to 
seek out include:

• end-to-end encryption;

• the ability to set up a meeting Id, 
which is randomized and is assigned 
to each meeting to keep credentials 
private;

• the ability to set up participant pass-
codes, which are a second level of au-
thentication that can be enabled for 
each meeting;

• a way for the host to lock the meeting;

• a way to expel participants; and

• waiting room features that allow par-
ticipants to wait in a separate virtual 
room before the meeting and allow 
the host to admit only people who are 
supposed to be in the room.

In addition to the above, use a firewall to 
prevent unauthorized network traffic from 
reaching your devices, and always make 
sure that you use the latest version of the 
operating system you have chosen to vid-
eo conference your clients. 

seleCting a serViCe PrOVider
Many video-conferencing tools engage 
cloud-based services. The Cloud Comput-
ing Checklist is a helpful tool in determining 
whether a product is compliant with the 
Law Society’s requirements. Answers to 
the questions in the checklist can often be 
answered by reviewing publicly available 
sources and the service provider’s terms of 
service.

It is a good idea to consider using an 
enterprise software (rather than personal, 
consumer grade) for client meetings. Con-
sumer tools may not have all the admin-
istrative and security tools you need to 
ensure that a call is private. Although no 
video-conferencing service can guarantee 
100 per cent protection from threats, you 
are much more likely to get a more com-
plete set of security tools with products 
geared for enterprise use.

Best PraCtiCes fOr VideO- 
COnferenCing
When using video-conferencing for the 
provision of legal advice or services, law-
yers should:

• advise the client not to share the links 
with anyone else;

• access the links through a secured Wi-
Fi network;

• confirm the client’s consent to pro-
ceed in this manner;

• ask that all individuals in the remote 
location introduce themselves;

• ensure no one else is at the remote 
location who may be improperly influ-
encing the client;

• make sure that audio and video feeds 
are stable and that you can hear and 
see all parties;

• do not allow clients to screen share by 
default, and manage the screen shar-
ing as the host;

• do lock the meeting once the client or 
clients have joined the call;

• where identification is produced to 
support verification of identity, ensure 
that a copy of the document (front 
and back) is sent to you in advance of 
the online meeting (consider request-
ing high resolution) and that when it 
is produced during the meeting the 
entire document is visible and legible;

• determine how to provide the client 
with copies of the document executed 
remotely;

• confirm your client’s understanding 
about the documents they are execut-
ing and provide adequate opportunity 
for them to ask questions during the 
video conference; and

• maintain detailed records, including 
date, start and end time, method of 
communication, identity of all present 
and minutes of content of meeting.

Many products provide the ability to re-
cord the video-conference meeting, and as 
part of maintaining detailed records, you 
may think about recording the conversa-
tion between you and your client. Ensure 
you abide by BC Code  rule 7.2-3, which 
states that a lawyer must not use any de-
vice to record a conversation between the 
lawyer and a client or another lawyer, even 
if lawful, without first informing the other 
person of the intention to do so.

risks and tiPs when using Vid-
eO-COnferenCing  teChnOlOgy
Review the Lawyers Indemnity Fund’s risk 
management tips for video-conferencing 
here to reduce the risk of a negligence 
claim.

QuestiOns
If you would like to discuss a specific is-
sue regarding video-conferencing software 
with a practice advisor, please feel free to 
contact practiceadvice@lsbc.org.v

https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/resources/checklist-cloud.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/resources/checklist-cloud.pdf
http://lawsociety.bc.ca/support-and-resources-for-lawyers/lawyers-indemnity-fund/risk-management/practice-management-risks-and-tips/using-video-conferencing-technology/
mailto:practiceadvice@lsbc.org
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FRoM THE LAWyERS INdEMNITy FUNd

risks and tips when using video-conferencing 
technology
WHETHER yoU ARE conducting an initial 
interview, providing independent legal ad-
vice or taking an affidavit or instructions to 
draft a will, here are some steps to consider 
to reduce the risk of a negligence claim:

1. use CheCklists
Now more than ever checklists are a criti-
cal tool in effectively managing and com-
municating with your client. Consider 
 having your client complete an initial cli-
ent questionnaire and provide you with 
any relevant documents before your meet-
ing. Review the completed questionnaire 
and other documents before your intake 
meeting to be in a better position to effec-
tively communicate with your client. Also 
use a checklist during the virtual meeting 
to remind yourself of the questions to ask 
and areas to consider. The checklist can 
also be used to form a record of what was 
discussed. The Law Society has produced 
a number of helpful checklists, includ-
ing Best practices for video-conferencing, 
LIF Annotated ILA Checklist, Family Prac-
tice Interview, Will-Maker Interview, Will 
drafting and Practice Checklists Manual.

2. OBtain yOur Client’s 
 COnsent
Make sure everyone has consented to 
proceed by video conference. While many 
are comfortable with video conferencing, 
some clients may be uncomfortable dis-
closing personal information this way. Also 
consider if the legal work is too complex to 
accomplish only by virtual client meetings. 
If there is no concern about delay, it may 
be advisable to put off the completion of 
the legal work until you are able to have 
face-to-face meetings. If you proceed, take 
the time to make sure everyone can see 
and hear everyone else and that the audio 
and video feeds are stable.

3. watCh fOr undue influenCe
At the outset of a virtual meeting with the 
client, ask the client if anyone else is in the 

room or can hear what is being discussed 
and if so, why. Make a record of everyone 
who is present on the call or within earshot. 
It may be that the client needs assistance 
with technology. However, lawyers should 
be alive to the possibility of someone in-
fluencing the client. This is not a new risk; 
however, your ability to identify circum-
stances where undue influence is  occurring 
may be more difficult with a virtual con-
nection because you can’t see what is 
 going on off-screen. For example, it is im-
portant to ask clients why they are seeking 
a will at this time and ask questions to sat-
isfy yourself that the client is acting inde-
pendently. Further, if a client is instructing 
you to make a change to their will, make 
inquiries into the relationship your client 
has with each beneficiary. Encourage the 
client to ask you to repeat anything you’ve 
said and to ask questions. Summarize what 
you understand to be your instructions. 
Take detailed notes reflecting your consid-
eration of undue influence, particularly if 
there are circumstances of concern.

4. make sure yOur Client 
 understands yOur adViCe and 
the dOCuments
This is a continued responsibility but may 
take longer in a virtual setting. Spend 
time to confirm the decision the client has 
landed on or the remaining options that 
the client will be thinking about. often 
the tools available will allow you to share 
your screen with your client so that they 
can follow along with you when review-
ing specific parts of a document. Consider 
highlighting specific client requests in the 
document and sharing your screen. discuss 
and confirm in writing how your client’s 
concerns have been addressed.

5. Client CaPaCity
This is not a new risk, but if it is an issue, 
your ability to assess it may be more dif-
ficult. Ask open questions and dig as deep 

as may be necessary. If your client is some-
one about whom you have concerns about 
mental capacity, see Acting for a client 
with dementia (Practice Watch, Spring 
2015) for helpful suggestions. Consider 
also whether your client is capable of 
successfully participating in a virtual 
meeting with you.

6. dOCument the Virtual 
 meeting
Take more notes than you usually would 
and be detailed in documenting what oc-
curred, what was said, the timing and your 
consideration of capacity, particularly if 
you have any concerns.

7. send a rePOrting letter
As part of your standard practice consider 
sending a reporting letter soon after vir-
tual meetings and confirm what was dis-
cussed. This will help ensure that you and 
your client are on the same page and will 
serve to confirm your legal advice and your 
instructions. If the client needs to provide 
you with additional information or instruc-
tions, ensure you put that in writing as 
well.

8. diariZe fOllOw-uP with the 
Client
Where necessary, remember to diarize fol-
lowing up with the client. don’t let mat-
ters fall by the wayside on the assumption 
that the client doesn’t want to deal with 
them during the Covid-19 lockdown.

9. POst-emergenCy fOllOw-uP
After the lockdown ends and it is safe to do 
so, consider recommending that your cli-
ent re-execute documents, particularly if 
you have any concerns.

10. keeP uP tO date
Continue to monitor the Law Society’s Co-
vid-19 response FAQs for further updates 
and practice resources.v

https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/law-office-administration/video-conference-technology/
https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/law-office-administration/video-conference-technology/
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/resources/checklist-ila_annotated.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/checklists/D-1.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/checklists/D-1.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/checklists/G-2.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/checklists/G-3.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/checklists/G-3.pdf
https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/practice-checklists/
https://www.lawsociety.bc.ca/Website/media/Shared/docs/bulletin/BB_2015-01-Spring.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/bulletin/BB_2015-01-Spring.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/bulletin/BB_2015-01-Spring.pdf
https://www.lawsociety.bc.ca/about-us/covid-19-response/
https://www.lawsociety.bc.ca/about-us/covid-19-response/
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guidance for lawyers who test positive for Covid-19
A lawyer who has tested positive for the 
Covid-19 virus, or who is being treated as 
presumptively positive, may be required 
to provide information to the provincial 
health officer or her designate under the 
Public Health Act and its regulations. The 
information may include the names and 
contact information of clients or other in-
dividuals with whom the lawyer has had 
recent contact. Such information is con-
fidential if acquired during the course of 
the professional relationship and, in some 
unusual circumstances, may be privileged. 

Rule 3.3-3 of the Code of Professional 
Conduct for British Columbia provides a 
future harm/public safety exception to a 
lawyer’s duty of confidentiality: 

3.3-3 A lawyer may disclose confiden-
tial information but must not disclose 
more information than is required, 
when the lawyer believes on reason-
able grounds that there is an immi-
nent risk of death or serious bodily 
harm, and disclosure is necessary to 
prevent the death or harm. 

The Supreme Court of Canada recognized 
an exception to privilege if a serious and 
imminent threat to public safety exists to 
an identifiable person or group of persons 
(Smith v. Jones [1999] 1 SCR 455). 

extent Of infOrmatiOn 
 COmmuniCated
A lawyer who has tested positive for the 
virus or is being treated as presumptively 
positive may disclose the names and con-
tact information of clients with whom the 
lawyer has been in recent contact. How-
ever, the lawyer must not disclose more 
information about those individuals than 
is required to protect public safety or pre-
vent future harm. In particular, the lawyer 
should take care not to identify any indi-
viduals as clients in the disclosure, nor 
make any unnecessary reference to the 
purpose or circumstances of the contact. 

Where the health authority asks about 
additional circumstances, such as the prox-
imity, location, duration or how recent 
the contact, the lawyer should  provide 

 information only to the extent necessary 
to answer the inquiry. 

stePs fOr lawyers tO take
A lawyer who believes that disclosure may 
be warranted or is unclear whether disclo-
sure is warranted should contact the Law 
Society for ethical advice. If practicable 
and permitted, a lawyer may seek a judicial 
order (see commentary [4] of rule 3.3-3); 
however, this would be rare. 

Client consent in advance of the dis-
closure of information is not required, 
although notice of the disclosure to any 
 affected clients should be provided within 
a reasonable time. 

reCOrd-keePing reQuirements
If confidential client information is dis-
closed, the lawyer should prepare a written 
record as soon as possible, in accordance 
with commentary [5] of rule 3.3-3, and re-
tain the record. The record should include 
the information below:

[5] If confidential information is dis-

Beware of increased cybersecurity risk during 
Covid-19
Cyber-criminals often seek to take advan-
tage of rapid change, heightened stress 
and confusion. In Manitoba, two law firms 
had their entire computer systems infect-
ed with ransomware, which blocked access 
to their computers, client lists, emails, ac-
counting and financial information and 
other digital files. The firms were asked to 
pay an enormous ransom to regain access 
to their computers, which were likely at-
tacked when a lawyer or employee clicked 
on a link in an attachment or email. on-
tario and elsewhere report that hackers are 
circulating phony, but legitimate-looking, 
Covid-19 outbreak maps or emails pur-
portedly from IT teams or vendors that 
ask recipients to click links to open attach-

ments that are infected with  malware. 
With many lawyers now working re-

motely, the increase in virtual access to 
work servers requires extra vigilance. To 
protect yourselves and your law firm, be 
on alert and remind all lawyers and staff to 
take the following precautions: 

• Always think before you click.

• Never open a link or attachment in an 
email or text message from anyone 
you do not know.

• If you receive a link or attachment 
that you were not expecting — even 
if it is from someone you know — call 
the sender using the telephone num-
ber you have on file (not the number 

listed in the message) to confirm the 
message is legitimate.

• If you open a link or attachment that 
you should have avoided, and a box 
opens that asks for your password or 
other information, stop. Close out. 
Immediately call your IT department 
to run a scan on your device(s).

• Avoid public Wi-Fi, and do not use 
unsecured Wi-Fi to connect to your 
work server, to do any banking or to 
send any confidential or personal 
 information.

• Avoid working in public spaces where 
third parties may view screens or 
printed documents.v

https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/act,-rules-code/code-of-professional-conduct-for-british-columbia/
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17 tips for the business of law amid Covid-19
The Covid-19 pandemic has brought un-
precedented challenges for lawyers and 
law firms, including economic pressures 
and potential changes to the business of 
law. The Law Society has heard from many 
lawyers in British Columbia who are con-
cerned about their economic future as in-
dividuals and as businesses. our practice 
advisors and other departments have put 
together some tips and advice for lawyers 
and students that address the business 
impacts they are experiencing during this 
 difficult time.

We are indebted to the Law Society 
of Alberta, which produced similar recom-
mendations, some of which we have modi-
fied for the BC context:

1. Apply for federal or provincial grants, 
programs or other relief available for 
individuals and small businesses. 

2. Speak with commercial lenders about 
interest relief or deferral of loan pay-
ments without interest. 

3. discuss rent reduction or deferrals 
with landlords, and apply for utility 
and property tax deferrals.

4. Seek remote bookkeeping services in 
the event you or your bookkeeper are 
quarantined. 

5. Ask insurers about policies and 
business interruption insurance for 
 Covid-19. If no business interruption 
coverage is available, consider im-
provements to the existing policy and 
consider products by other insurers.

6. Learn about student loan deferrals 
made available by the federal and 
provincial governments.

7. Be aware of leave provisions and em-
ployment standards regarding layoff 
and termination of employment re-
lated to Covid-19. Keep in mind the 
requirements for lawyers leaving 
firms. Read “Ethical considerations 
when a lawyer leaves a firm” in the 
Summer 2017 Benchers’ Bulletin 
(p.15). 

8. Continue to comply with the Law So-
ciety’s trust assurance requirements. 
With staff working remotely, super-
vision becomes a bigger challenge, 
which creates more risk for any-
one handling money. Lawyers must 
continue to be vigilant about mon-
ies leaving their trust and  general 
 accounts.

9. Although pursuant to s. 9 of the 
Emergencies Act limitation periods 
are suspended from March 26, 2020 
until the date of declaration of a state 
of emergency regarding Covid expires 
or is cancelled, ensure you take care 
of filings as soon as you can and well 
in advance of the day the emergency 
order expires or is cancelled.

10. While working remotely, take steps 
to protect client confidentiality and 
maintain security over books and 
 records.

11. If you are struggling, reach out for 
help. If you are having trouble cop-
ing with economic pressure, isolation 
or any type of anxiety or depression, 
the Lawyers Assistance Program re-
mains open to support you by phone 
or through other means. LifeWorks is 

also available to provide counselling 
and resources.

12. Make sure that all staff are coping 
well. Keep in touch with your teams 
while working remotely.

13. Be cautious about phishing attempts 
and emails that are out of the ordi-
nary or that contain instructions to 
send money or share passwords or 
contact information. Fraudsters may 
take advantage of the disruption and 
panic surrounding the pandemic. 
Read risk management tips here.

14. Keep up to date on issues affecting 
your practice areas and solutions 
that others have developed. Tap into 
your professional associations to stay 
connected. Be sure to check the Law 
Society’s web page dedicated to up-
dates on Covid-19.

15. Stay in touch with clients. Give cli-
ents regular updates on any legal 
developments and discuss strategies 
that can be implemented once the 
pandemic is over.

16. This may not be the best time to 
be aggressively pursuing outstand-
ing statements of account, and this 
should be considered on a client-by-
client basis.

17. Carve out some time to think about 
the future and the services that will 
be needed after the pandemic. Make 
sure you are well prepared for the 
next possible disaster or pandemic. 
document any processes that worked 
well or areas for improvement.v

closed under rule 3.3-3, the lawyer 
should prepare a written note as soon 
as possible, which should include:

(a) the date and time of the com-
munication in which the disclosure 
is made;

(b) the grounds in support of the 
lawyer’s decision to communi-
cate the information, including 

the harm the lawyer intended to 
prevent, the identity of the per-
son who prompted the lawyer to 
communicate the information as 
well as the identity of the person 
or group of persons exposed to the 
harm; and

(c) the content of the communica-
tion, the method of communica-

tion used and the identity of the 
person to whom the communica-
tion was made. 

Practice advisors continue to be available 
to answer questions about practice and 
professional obligations. Contact informa-
tion may be found on the About Practice 
Advice page on the website.v

https://www.canada.ca/en/department-finance/news/2020/03/canadas-covid-19-economic-response-plan-support-for-canadians-and-businesses.html
https://www2.gov.bc.ca/gov/content/safety/emergency-preparedness-response-recovery/covid-19-provincial-support
https://www2.gov.bc.ca/gov/content/employment-business/employment-standards-advice/employment-standards/time-off
https://www2.gov.bc.ca/gov/content/employment-business/employment-standards-advice/employment-standards/time-off
https://www.lawsociety.bc.ca/Website/media/Shared/docs/bulletin/BB_2017-02-Summer.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/bulletin/BB_2017-02-Summer.pdf
https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/trust-accounting-trust-assurance-program/
https://www.lapbc.com/
https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/lawyer-wellness-and-personal-support/lifeworks-canada/
https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/lawyers-indemnity-fund/fraud-prevention/other-social-engineering-scams-including-phony-cha/
https://www.lawsociety.bc.ca/about-us/covid-19-information/
https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/about-practice-advice/
https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/about-practice-advice/
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PRACTICE AdVICE, by Barbara Buchanan, QC, Practice Advisor

knowing your client – guidance and rules  
during Covid-19
THE CoVId-19 PANdEMIC has created 
challenges for the business and practice of 
law. In particular, public health directives 
for physical distancing have required indi-
viduals to maintain more than two metres’ 
distance from each other and have meant 
rethinking how to do certain tasks and le-
gal services that have previously been 
done in person. one of these, for example, 
is verifying a  client’s identity for financial 
 transactions.

For this extraordinary period of seri-
ous public health concerns with in-person 
meetings, the Law Society provided guid-
ance about using a virtual means to verify 
the identity of an individual located in 
Canada under unique circumstances. This 
virtual means is limited to situations where 
lawyers are unable to avail themselves of 
any of the verification methods provided 
for in the existing rules in Part 3, division 
11 – Client Identification and Verification. 
The March 17, 2020 Notice to the Profes-
sion set out the following:

In the context of Covid-19, can a law-
yer use a virtual means, such as video-
conferencing or telephone, for client 
identification and verification?

There are two methods for verifying 
a client’s identity that do not require 
a face-to-face meeting with the cli-
ent — the dual process method or 
 using information in a client’s credit 
file. Lawyers should also consider 
 whether they may be able to rely 
upon the  previous verification by an-
other  person (for example, a real es-
tate agent) where permitted under 
the Rules. 

In unique circumstances where law-
yers [are] unable to avail themselves 
of any other verification method, the 
Law Society will take a reasonable 
approach in its compliance activity, 
if the lawyer verifies identification of 
a client located in Canada by using 
video-conferencing technology. Law-
yers who verify a client’s identification 
using video-conferencing technology 

should be able to demonstrate that 
they:  

• are reasonably satisfied that the 
government-issued identification is 
valid and current;

• were able to compare the image in 
the government-issued identifica-
tion with the client to be reason-
ably satisfied that it is the same 
person; 

• record (with the applicable date) 
the method used to verify the cli-
ent’s identification;

• treat the transaction as a high-risk 
transaction and continue to moni-
tor the business relationship as a 
high-risk transaction; and

• document the efforts that were 
made to verify the client’s iden-
tity in accordance with the exist-
ing rules and the reasons why they 
were unable to verify the client’s 
identity in accordance with the 
 existing rules. 

Meet your client in person if possible. If 
unique circumstances have left you unable 
to use any of the methods in the existing 
rules to verify the identity of an individual 
located in Canada and you are considering 
using a virtual means, treat the transaction 
as high risk. Also, monitor the profession-
al business relationship as high risk (Rule 
3-110). you have a duty to make sufficient 
inquiries about the client, the financial 
transactions and the source of money for 
the transactions to mitigate and manage 
risks. Practise within your area of compe-
tence so that you will be more likely to 
know what questions to ask and recognize 
questionable activities. 

Fraudsters and criminal organizations 
often seek to exploit disruptive events — 
times when their targets are distracted, 
anxious or simply adapting to change. 
Conduct enhanced due diligence. The rules 
and procedures for verification of identity 
are important for preventing money laun-
dering, terrorist financing or other illegal 

activity. Consider the following: 

• Assess whether there is a risk that 
you might assist in or encourage any 
dishonesty, fraud, crime or other il-
legal conduct if you act or continue 
to act for the client. Review Law 
 Society Rules 3-99(1.1), 3-102, 3-109 
to 3-110, BC Code rules 3.7-7, 3.2-7 
and 3.2-8 and the associated detailed 
 commentaries. 

• Note the wide definition of “client” in 
Rule 3-98 for verification of identity 
and your duties to obtain information 
identifying the ownership, control and 
structure of an organization (Rules 
3-102 to 3-103).

• See the six “source of money” FAQs on 
the Client Id & Verification web page 
and the information about obtain-
ing supporting documents. Be cau-
tious of a client who is evasive about 
the source of money for financial 
 transactions.

• Be mindful of risks associated with 
certain types of legal services (e.g., 
real estate, shell corporations, private 
loans, trusts, various types of debt 
recovery) and certain types of clients 
and parties (e.g., use of power of attor-
ney, nominees, from or formerly from 
or incorporated in a high-risk jurisdic-
tion, recent change of lawyer, foreign 
buyer, especially if on a watch list, 
politically exposed persons or persons 
associated with them, funds dispro-
portionate to an individual’s age and 
occupation). Risks may be increased 
if the transactions are conducted on a 
cross-border basis. 

• Familiarize yourself with the Risk 
Advisories for the Legal Profession 
addressing risks in the areas of real 
estate, shell corporations, private 
lending, trusts and litigation and the 
Risk Assessment Case Studies for the 
Legal Profession. Note the Red Flags 
Quick Reference Guide in the appen-
dix to the case studies. 

https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/act-rules-and-code/law-society-rules/part-3-%e2%80%93-protection-of-the-public/#d11
https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/act-rules-and-code/law-society-rules/part-3-%e2%80%93-protection-of-the-public/#d11
https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/your-clients/client-id-verification/
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/resources/FLS-moneylaundering.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/resources/FLS-moneylaundering.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/resources/FLS-CaseStudies.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/resources/FLS-CaseStudies.pdf
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• Screen for clients who may be on a 
government watch list. The Public 
Safety Canada website maintains in-
formation on listed terrorist entities 
(individuals and groups). Global Af-
fairs Canada maintains a listed-per-
sons web page that contains names 
of individuals and entities designated 
under the Special Economic Measures 
Act, the United Nations Act and the 
Justice for Victims of Corrupt Foreign 
Officials Act. 

• Review the Law Society’s discipline 
Advisories, especially Securities fraud 
Micro-cap stocks (May 29, 2020), Pri-
vate lending (April 2, 2019) and Law-
yers are gatekeepers (April 10, 2018). 

law sOCiety rule methOds tO 
Verify an indiVidual’s identity 
Before turning to the virtual verification 
guidelines, you should understand the 
three basic methods to verify an individu-
al’s identity set out in Rule 3-102 and the 

use of agent method in Rule 3-104. Why? 
Because if you can avail yourself of any of 
these methods, you do not actually have 
a good reason to verify identity virtually. 
The rules provide for three main methods 
to verify an individual’s identity:

1. Government-issued photo Id method 
(requires physical meeting).

2. Credit file method (no physical meet-
ing required).

3. dual process method (no physical 
meeting required).

I will briefly discuss each of these methods 
and, in addition, the opportunity to use an 
agent to verify the client’s identity, either 
by fresh verification or previous verifica-
tion. If a lawyer is able to rely on the previ-
ous verification of identity of an individual 
by an agent, no new physical meeting with 
the individual is required. If you verify an 
individual’s identity virtually, document 
the efforts that you made to verify iden-
tity in accordance with the rules and also 

why you were unable to do so. Understand 
your obligations regarding record keeping 
and retention of documents used to verify 
the identity of any individual set out in 
Rule 3-107.

For all of these methods, keep in mind 
that you must verify the individual’s iden-
tity at the time you provide legal services 
in respect of a financial transaction, not 
after the transaction (Rule 3-105(1)). This 
includes an individual instructing you on 
behalf of an organization. Although there 
is a 30-day rule for organizations, it does 
not apply to the instructing individual. 
When a lawyer has verified the identity 
of an  individual previously, the lawyer is 
not required to repeat verification unless 
the lawyer has reason to believe the in-
formation, or its  accuracy, has changed 
(Rule 3-105(2)). 

government-issued photo id 
 method
The government-issued photo Id method 

https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/discipline-advisories/
https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/discipline-advisories/
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has long been the most popular method 
of verifying a client’s identity. It’s usually 
a simple process and has the added advan-
tage that an in-person meeting gives the 
lawyer and the client an opportunity to es-
tablish a relationship. This method requires 
that you (or a member or employee of your 
firm) use the individual’s valid, original and 
current photo Id in the physical presence 
of the client to verify that the name and 
photograph are those of the client (Rule 
3-102(1)(b) and (2)(a)(i)). An Id issued by 
the Canadian government, a province or 
territory or a foreign government are ac-
ceptable; an Id issued by a municipal gov-
ernment is not. 

Some lawyers, or their agents, have 
continued to verify an individual’s identity 
in a physical setting during the Covid-19 
pandemic by meeting with individuals 
at a two-metre distance, while employ-
ing masks, handwashing, disinfecting and 
other recommended safeguards. If, for 
example, an individual goes shopping for 
groceries or physically accesses some oth-
er settings outside the home, that person 
may be comfortable with this method. 
Please note: viewing the client’s Id and the 
individual by a virtual means does not cur-
rently fulfill the Rule 3-102 requirements. 

Credit file method 
Using the client’s credit file is a new meth-
od of verification that has been available 
since January 1, 2020, and it does not re-
quire the individual client’s physical pres-
ence before the lawyer to verify identity. 
This method can be used in situations 
where the individual has a credit file locat-
ed in Canada that has been in existence for 
at least three years (Rule 3-102(1)(b) and 
(2)(ii)). Information in the credit file is used 
to verify that the name, address and date 
of birth in the credit file are those of the 
individual. The information in the credit file 
must match the name, address and date of 
birth that the individual has told you. Be-
fore using this method, you will need to 
obtain the individual’s consent. you must 
verify Id at the time you provide legal ser-
vices in respect of a financial transaction. 

The information to verify the client’s 
identity must be obtained directly from a 
Canadian credit bureau (or a third-party 
vendor authorized by a Canadian credit bu-
reau to provide Canadian credit informa-
tion). you cannot rely on a copy of credit 

file information provided by the individual 
whose identity you need to verify. 

Note that obtaining a credit assess-
ment or credit rating on an individual is not 
the same as verifying an individual’s iden-
tity. A credit assessment or credit rating is 
not needed to verify Id.  

Information obtained from a foreign 
credit bureau about an individual is not ac-
ceptable for the credit file method. 

Equifax Canada and TransUnion Can-
ada are the two Canadian credit bureaus. 
They both have verification of identity ser-
vices. you can contact the credit bureaus 
to discuss their services and products, how 
an individual’s identity could be verified, 
speed of obtaining results, security, pri-
vacy, accuracy, pricing and other consider-
ations that may be important to you, such 
as adding global watch list searches and 
politically exposed person searches. 

dual process method
An individual’s physical presence is also 
not required for the dual process method 
of verifying an individual’s identity. Rule 
3-102(2)(a)(iii) requires that lawyers must 
use any two of the following sources of 
 information:

• Information from a reliable source 
that contains the individual’s name 
and address that is used to verify that 
the name and address are those of the 
individual.

• Information from a reliable source 
that contains the individual’s name 
and date of birth that is used to verify 
that the name and date of birth are 
those of the individual.

• Information that contains the indi-
vidual’s name and confirms that the 
individual has a deposit account or a 

credit card or other loan amount with 
a “financial institution” (as defined in 
Rules 3-98 and 3-53) that is used to 
verify that information.

Note the following additional require-
ments in subrules (2)(a)(iii), (3) and (4) of 
Rule 3-102:

• The information referred to must be 
from different sources.

• It is not acceptable for the individual, 
the lawyer or an agent to be a source.

• documents must be valid, original and 
current; information must be valid and 
current.

• An electronic image of a document is 
not a document or information for the 
purposes of the rule.

A reliable source of information would be 
a source that is well known and considered 
reputable, such as the federal, provincial, 
territorial and municipal levels of govern-
ment, Crown corporations, financial insti-
tutions and utility providers. 

you cannot use the same source for 
two categories of information. For exam-
ple, you cannot rely on a chequing account 
statement from Bank A that contains the 
individual’s name and address and a term 
deposit statement from Bank A that con-
tains the individual’s name. This example 
could work if two different banks were 
used. 

Some examples of reliable source 
documents are a bank statement, credit 
card statement, utility bill, insurance doc-
uments (home, car, life), mortgage state-
ment, municipal property tax assessment, 
provincial or territorial vehicle registration, 
investment account statements (RRSP, 
TFSA, RRIF), Canada Pension Plan state-
ment, Canada Revenue Agency notice of 
assessment or birth certificate. A docu-
ment must be valid, original and current; 
an electronic image is not acceptable. 

To avoid a physical meeting during the 
Covid pandemic, the individual could pro-
vide original source documents to you by 
Canada Post or another delivery method. 

Information that is not in a document 
could also be obtained. For example, with 
the client’s consent, you could directly 
contact the individual’s financial institu-
tion and speak with a representative from 
the institution who could confirm that the 
individual has a deposit account, credit 
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card or loan. you would make a record of 
the conversation with the applicable date. 
This would fulfill the requirement that the 
information is valid and current. This could 
be followed up with a confirming email 
from the financial institution to you or vice 
versa. 

Previous verification by an agent
Another option is to use an agent to ob-
tain the information required to verify 
client identity (Rule 3-104). during the 
Covid-19 pandemic, the utility of new sub-
rule (7) has caught the attention of some 
lawyers. Why? If circumstances permit, 
neither the agent nor the client needs to 
physically meet to repeat what has already 
been done. As verification of identity has 
become commonplace in Canada and nu-
merous other countries as an anti-money 
laundering measure for regulated profes-
sionals, it’s possible that a suitable agent 
exists who has verified the client’s identity 
recently and has retained records. 

Subrule (7), effective January 1, 2020, 
permits lawyers to rely on an agent’s pre-
vious verification of an individual client in 
the following circumstances: 

(7) A lawyer may rely on an agent’s 
previous verification of an individual 
client if the agent was, at the time of 
the verification

(a) acting in the agent’s own ca-
pacity, whether or not the agent 
was acting under this rule, or

(b) acting as an agent under an 
agreement or arrangement in writ-
ing entered into with another law-
yer required under this division to 
verify the identity of a client.

If you wish to rely on an agent’s previous 
verification of an individual, you must have 
a written agreement or arrangement with 
the agent. The verification information 
that you obtain from the agent must match 
what the individual client provided to you 
when you obtained their basic identifica-
tion information. you must satisfy your-
self that the information from the agent 
is valid (authentic and unaltered) and 
current (not expired) and that the agent 
verified the individual’s identity through 
a  permitted method (e.g., government-is-
sued photo identification). If, for example, 
the agent used an expired driver’s licence 
to verify the individual’s identity, this is not 

acceptable. Note the date that you receive 
the agent’s confirmation of verification, as 
this relates to whether the information is 
recent and the timing within which verifi-
cation must take place with respect to the 
“financial transaction” (Rule 3-105). 

An agent should be someone repu-
table who takes the verification of client 
identity seriously. Consider using someone 
who is a member of a regulated profession. 
Check their status and contact informa-
tion with the regulator. See the six “using 
an agent” FAQs and a sample agreement 
with an agent published on the Client Id & 
Verification web page. 

new rule – gOVernment 
 registry searChes 
you may now use electronic documents 
or information obtained directly from a 
government registry to verify the identity 
of an organization, such as a corporation 
or a society that is created or registered 
pursuant to legislative authority. To facili-
tate this change, subrule (3.1) was added to 
Rule 3-102 in April 2020: 

(3.1) despite subrule (3), an electronic 
image of a document that is created 
by and obtained directly from a regis-
try maintained by the government of 
Canada, a province or a territory or a 
foreign government, other than a mu-
nicipal government, may be treated 
as a document or information for the 
purposes of subrule (2)(b).

This is a helpful addition to the rules during 
the Covid-19 pandemic. 

COVid-19-related CautiOns – 
sCams and mOney laundering
It cannot be stated too often: this is not 
a time to let down your guard. It is a time 
to be more vigilant. Be on the lookout for 
phony new clients, fake law firms, fake 
company websites, spoofs of financial in-
stitutions and government department 
emails to misdirect funds, overpayment 
scams, counterfeit essential medical sup-
plies and fraudulent investment schemes 
(e.g., for drugs to cure Covid). Criminals 
may try to convince you to bypass the 
Law Society’s anti-money laundering mea-
sures with respect to client verification and 
source of money for financial transactions. 

The Covid-19 pandemic has cre-
ated an environment where scammers 

are  pivoting away from criminal activi-
ties negatively impacted by the virus and 
toward other forms of illegal conduct. As 
long as criminals have access to computers 
and the internet, they will find opportuni-
ties. Some scams have a Covid theme (e.g., 
purchase and supply of personal protective 
equipment, misappropriation or misuse of 
financial aid) and others do not (e.g., col-
lect a debt, act for a borrower obtaining a 
loan from a private lender). Cybercrimes, 
such as ransomware attacks and email 
phishing, have been on the rise. This is a 
good time to check your insurance cover-
age, especially for social engineering scams 
and data breaches. Read the Law Society’s 
fraud alerts and resources. 

The government of Canada’s Canadian 
Anti-Fraud Centre provides fraud report 
statistics. Between March 6 and May 25, 
2020, the centre reported 1,005 Canadian 
reports of Covid-19 fraud, 269 victims of 
Covid-19 fraud, and $1.8 million lost to 
Covid-19 fraud. The centre’s website has 
lots of good information about scams. 
Consider reporting scam attempts against 
you to the centre and well as informing the 
Law Society. 

new weBinar – anti-mOney 
laundering measures  
(July 2020)
The Law Society is offering a free two-hour 
program provided by Practice Advisor Bar-
bara Buchanan, QC and Audit Team Leader 
Tina Kaminski to help lawyers comply with 
the Law Society’s anti-money laundering 
rules. The program includes information 
on money laundering, cash, client identi-
fication and verification, red flags and risk 
management. The program is eligible for 
two hours of CPd credit. View the program 
on youTube.

fOr mOre infOrmatiOn
For more resources, see the Client Id & 
Verification web page and Anti-Money 
Laundering initiative. If you have questions 
about client identification and verification 
or anti-money laundering, or if you wish to 
discuss a possible scam, you are welcome 
to contact me at bbuchanan@lsbc.org or 
604.697.5816. Please contact an audi-
tor for trust account and general account 
questions at trustaccounting@lsbc.org or 
604.697.5810.v

https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/your-clients/client-id-verification/
https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/your-clients/client-id-verification/
https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/lawyers-indemnity-fund/fraud-prevention/
https://www.google.ca/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwjjvN6UzuHpAhURKH0KHQkADkMQFjAAegQIBxAC&url=https%3A%2F%2Fwww.antifraudcentre-centreantifraude.ca%2Findex-eng.htm&usg=AOvVaw1jzxtfO0N5RTxY2rrbpBSq
https://www.google.ca/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwjjvN6UzuHpAhURKH0KHQkADkMQFjAAegQIBxAC&url=https%3A%2F%2Fwww.antifraudcentre-centreantifraude.ca%2Findex-eng.htm&usg=AOvVaw1jzxtfO0N5RTxY2rrbpBSq
https://youtu.be/d5yO_iI58BM
https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/your-clients/client-id-verification/
https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/your-clients/client-id-verification/
https://www.lawsociety.bc.ca/our-initiatives/anti-money-laundering/
https://www.lawsociety.bc.ca/our-initiatives/anti-money-laundering/
mailto:bbuchanan@lsbc.org
mailto:trustaccounting@lsbc.org
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the departing lawyer in the age of Covid-19 –  
ethical, legal and practical guidance 
by Claire Marchant and Sara Forte

THE ECoNoMIC FALLoUT from the Co-
vid-19 pandemic has led to widespread 
disruptions to employment relationships, 
including between law firms and lawyers. 
Employment lawyers and Law Society prac-
tice advisors are busy fielding questions 
from firms and associates about profession-
al and legal obligations and rights in these 
extraordinary circumstances. In this article, 
we have brought employment law and ethi-
cal advice together to address some of the 
most frequently asked questions about de-
parting lawyers in the age of Covid-19.

My firm can’t keep me on. What are 
my and the firm’s ethical and legal 
obligations?

Claire Marchant: your first stop should be 
to read my colleague Barbara Buchanan, 
QC’s valuable article “Ethical consider-
ations when a lawyer leaves a firm,” which 
sets out the obligations of the firm and the 
departing lawyer.

A fundamental duty of lawyers and 
firms when a lawyer leaves the firm is cli-
ent notification. When the responsible 
lawyer on a matter is departing, the cli-
ent must be notified and provided the op-
portunity to go with the departing lawyer, 

stay at the firm or find new counsel. Ide-
ally, the firm and lawyer will send a joint 
letter to the client, but the letters can also 
be sent by the firm or the departing lawyer. 
Template client choice letters can be found 
on the Law Society website. Two letters 
need not be sent, if the firm and the de-
parting lawyer are satisfied that the letter 
sent by one of them satisfies the obligation 
to notify the client. The party that does not 
send the letter should ask for copies of the 
letters that were sent (or be copied on the 
letters) or an example copy of the letter 
and a list of clients to whom it was sent, to 
ensure the duty has been observed.

To the greatest degree possible, this 
process is best handled in a coordinated 
manner through compromise and cooper-
ation with a singular message to the client. 
It reflects poorly on the professionalism of 
the firm and the departing lawyer if the cli-
ent has to parse through competing mes-
sages or be drawn into a dispute between 
the firm and departing lawyer. To me, the 
driving motivation behind this process is 
the preservation of client choice. The client 
is in charge, not the departing lawyer or 
the firm, and the goal is to provide conti-
nuity of service in as professional a manner 
as possible. 

Sara Forte: Relationships between law 
firms and lawyers can be structured as 
either employment or independent con-
tracting. The first step in understanding 
legal obligations on termination is to fig-
ure out which of these categories applies. 
In a true independent contractor situation, 
notice is  determined solely by the con-
tractual terms between the parties. Use 
of the qualifier “true” independent con-
tractor is because some contractors are 
found to be employees or dependent con-
tractors when the relationship is analyzed 
(see our blog for more information on this 
 determination).

If the working relationship is set up 
as employee-employer (or if the lawyer 
is paid as a contractor but is actually an 
employee or dependent contractor), rea-
sonable notice of termination is owed. 
Reasonable notice can be actual advance 
notice, pay in lieu of notice or a combina-
tion of advance notice and pay. 

A properly drafted, enforceable em-
ployment agreement in which reasonable 
notice is addressed can be determinative. 
If the contract is silent or the termina-
tion clause is unenforceable (or if there is 
no written contract), common law notice 
is applicable based on the lawyer’s age, 

https://www.lawsociety.bc.ca/getattachment/590825f0-7d9d-406c-be08-701899b0b97d/BB_2017-02-Summer.pdf.aspx
https://www.lawsociety.bc.ca/getattachment/590825f0-7d9d-406c-be08-701899b0b97d/BB_2017-02-Summer.pdf.aspx
https://www.lawsociety.bc.ca/support-and-resources-for-lawyers/law-office-administration/lawyer-leaving-law-firm/
https://fortelaw.ca/severance-for-a-contractor-what-no-way/
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length of service, nature of the job and 
availability of alternate employment. The 
firm’s financial situation is not generally 
relevant in determining reasonable notice 
requirements (frustration of contract be-
ing one possible exception in exceptional 
circumstances). Members of the Law So-
ciety and articled students enrolled under 
the Legal Profession Act are excluded from 
the Employment Standards Act, which is 
the legislative scheme that would apply to 
many other employment relationships.

Advance notice of termination can 
be mutually beneficial to lawyers and law 
firms and of great assistance in ensuring 
professional obligations to clients are met.

If the firm lets an associate go, can it 
just re-assign their files? What if there 
is a non-competition or non-solicita-
tion clause in place?

Claire: This question turns on whether 
the associate is the responsible lawyer on 
a given file. Here’s an excerpt from “Ethi-
cal considerations when a lawyer leaves a 
firm” on determining the responsible law-
yer on a file:

To assist in determining whether the 
departing lawyer is the “responsible 
lawyer” in a legal matter, consider 
objectively, from the client’s perspec-
tive, who that is. Who is responsible 
for overseeing the work? Who is doing 
the work? The responsible lawyer is 
not merely a name on a file and may 
not always be the lawyer who brought 
the client to the firm. It is preferable 
for the law firm and the departing 
lawyer to review the client files, mu-
tually agree on who is the responsible 
lawyer, make a list of the files and in-
form those clients of the change. If the 
lawyer and the law firm cannot agree 
on who is the responsible lawyer on a 
particular file, they may opt to ask for 
assistance from an impartial lawyer. 
Another option is to err on the client’s 
side, in other words, inform the client 
of their right to choose.

If the associate is not the responsible law-
yer on the file, then the file can be re-as-
signed internally. Although a client choice 
letter is not required in that circumstance, 
it is good practice to acknowledge the as-
sociate’s departure to the client as a  matter 

of customer service.
If the associate is the responsible law-

yer, the general rule is that the client must 
be notified and provided with choices. 
There is a limited exception to this, when 
the lawyers affected by the change, act-
ing reasonably, conclude that the circum-
stances make it obvious that the client will 
continue as a client of a particular lawyer 
or the law firm (BC Code rule 3.7-1, com-
mentary [5]). The right of clients to be 
informed of changes to a law firm and to 
choose their lawyer cannot be curtailed by 
any contractual or other arrangement (in-
cluding restrictive covenants such as a non-
competition or non-solicitation clause). I 
should note that the Ethics Committee has 
opined that the BC Code does not prohibit 
restrictive covenants regarding prospec-
tive clients (including existing clients on 
new matters), but such a covenant may be 
unenforceable at law in any event.

Sara: Irrespective of contractual limita-
tions, professional obligations are really 
the driving principle in terms of what hap-
pens with clients. No lawyer or law firm 
owns a client. There has been judicial con-
sideration of law firms seeking to enforce 
post-employment restrictions on depart-
ing lawyers, and the public interest has 
weighed heavily against enforcement, for 
example in MacMillan Tucker MacKay v. 
Pyper (2009) BCSC 694:

The public interest is not served by 
restrictions on the right of qualified 
professional persons to practice their 
profession at the location of their 
choice … 

To the extent that the restrictive cov-
enant would prevent Mr. Pyper from 
practising law at all for a period of 
three years within a five-mile radius 
of Cloverdale Town Centre and there-
by inhibit some existing or potential 

 clients in that area from having ready 
access to his services, granting the 
injunction would weigh against the 
public interest in facilitating access by 
clients to the lawyer of their choice.

My firm has let me go and I don’t have 
a new position lined up yet. What 
should we put in the client notifica-
tion letter?

Claire: If the departing lawyer does not 
have a new firm yet, the firm and depart-
ing lawyer could, depending on the circum-
stances, agree to “placeholder” language 
while the departing lawyer is figuring out 
next steps. 

For example, instead of the client 
choice letter saying:

on [date], [departing lawyer] is leav-
ing [or left] our firm to join the law 
firm of xyZ [or to commence practice 
as a sole practitioner].

It could be changed to:

on [date], [departing lawyer] is leaving 
[or left] our firm. [departing lawyer] 
plans to continue in private legal prac-
tice and will advise as soon as possible 
on their new place of practice.

The firm and departing lawyer would need 
to agree in advance that one or the other 
will notify the clients of the departing law-
yer’s new place of practice when deter-
mined. Clients could then communicate 
their decision.

This course of action would only be 
appropriate if: (a) the departing lawyer was 
going to set up their own practice or join 
a new firm in relatively short order; and 
(b) the client did not have any imminent 
hearings or other deadlines, to avoid client 
prejudice or a gap in client service. 

of course, every situation has its own 
different twists and turns, and both firms 
and departing lawyers should contact the 
practice advisors for advice on their spe-
cific circumstances.

Our departing associate is going to 
stop practising for a while. Do we still 
need to send the client notification 
letter, and what should it say?

Claire: If the departing lawyer is the re-
sponsible lawyer on the file, the clients still 
need to be provided with a letter notifying 

To me, the driving motivation behind 
this process is the preservation of client 
choice. The client is in charge, not the 
 departing lawyer or the firm, and the goal 
is to provide continuity of service in as 
 professional a manner as possible.

https://www.lawsociety.bc.ca/getattachment/590825f0-7d9d-406c-be08-701899b0b97d/BB_2017-02-Summer.pdf.aspx
https://www.lawsociety.bc.ca/getattachment/590825f0-7d9d-406c-be08-701899b0b97d/BB_2017-02-Summer.pdf.aspx
https://www.lawsociety.bc.ca/getattachment/590825f0-7d9d-406c-be08-701899b0b97d/BB_2017-02-Summer.pdf.aspx
https://www.lawsociety.bc.ca/Website/media/Shared/docs/publications/code/ec/99-05(7).pdf
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them of the associate’s departure and the 
option to be re-assigned to a different law-
yer at the firm or to find new counsel.

The obligation to notify in this sce-
nario does not arise if the departing lawyer 
and firm, acting reasonably, conclude that 
the circumstances make it obvious that a 
client will continue as a client of the law 
firm (pursuant to BC Code rule 3.7-1, com-
mentary [5]). Whether this commentary 
applies is contextual and fact driven, so it 
very much depends on the circumstances 
at hand. If you have questions, feel free to 
contact a practice advisor. 

I’ve been let go by my firm. If I do  legal 
work from my home, on  contract, or 
for other firms, what do I need to tell 
the Law Society?

Claire: you need to notify our Member 
Services department (memberinfo@lsbc.
org) about your change of practice circum-
stances. They will help and advise you of 
the requirements.

If you are considering setting up your 
own practice, check out our opening your 
Law office practice resource for tips and 
tricks for setting up your own law office.

How would temporary layoffs apply 
to lawyers in a law firm setting?

Sara: In a law firm setting, temporary lay-
offs of lawyers are a termination of em-
ployment unless the written employment 
contract expressly allows for temporary 
layoffs or the employee agrees to them. 
When associates are given a notice of 
temporary layoff, they can either accept 
or reject the layoff. Given our current eco-
nomic climate, many workers are accept-
ing temporary layoffs in the hope that they 
will have a job to return to when things im-
prove. If an associate rejects a temporary 
layoff and insists on severance pay, the 
employment relationship ends. This rejec-
tion has significant consequences, and it 
is advisable to obtain legal advice before 
making this move.

Can a firm lower an associate’s salary 
or otherwise negatively change terms 
of employment due to a business 
downturn?

Sara: Fundamental, unilateral changes 
to employment contract terms can be a 

 constructive dismissal. These could include 
significantly changed core duties or respon-
sibilities or a reduction in compensation. 
While there is no set amount required to be 
a “fundamental” change of compensation, 
relatively small reductions are  unlikely to 
be constructive dismissal. Generally, reduc-
tions in excess of 20 per cent will be found 
to be “fundamental.” Similar to a tempo-
rary layoff, if a fundamental compensation 
reduction is imposed, the employee can 
choose to either accept the change (which 
can be to express acceptance or acqui-
escence by continuing to work under the 
new terms without objection) or reject the 
change and assert constructive dismissal. 
Lawyers should be careful before rejecting 
changed terms, though, because dismissed 
employees have a duty to mitigate  to seek 
and accept new work, and being offered 
work on changed terms can complicate the 
assessment of liability for pay in lieu of no-
tice. It is strongly  recommended that law-
yers seek employment law advice before 
rejecting changed terms.

I have questions! Who should I call?

Claire: Practice advisors continue to be 
available to answer questions about eth-
ics and practice management and can be 
reached at practiceadvice@lsbc.org or 604. 
443.5797.

Sara: Lawyers and law firms can also avoid 
costly disputes by calling an employment 
lawyer for advice. All inquiries are confi-
dential, per solicitor-client privilege. All of 
our lawyers at Forte Law have experience 
advising clients in the legal industry, and 
we can be reached at info@fortelaw.ca or 
604.535.7063.v

Claire Marchant, Manager, Practice Support 
and Equity Ombudsperson, oversees the Law 
Society’s practice advice team and spear-
heads the production of resources to help 
lawyers be honourable and competent.

Sara Forte is an employment lawyer and 
founder of Forte Law – Employment Law 
 Solutions, a boutique firm focused exclu-
sively on workplace legal issues based in 
Surrey, BC. Sara and her team advise work-
ers and businesses, including law firms and 
lawyers.

services for lawyers
law society Practice advisors

Barbara Buchanan, QC 
Brian evans  
Claire marchant 
edith szilagyi

Practice advisors assist BC lawyers seeking  
help with:

• Law Society Rules 
•	 Code of Professional Conduct for British 

Columbia 
• practice management 
• practice and ethics advice 
• client identification and verification 
• client relationships and lawyer-lawyer 

relationships 
• enquiries to the Ethics Committee 
• scams and fraud alerts

Tel: 604.669.2533 or 1.800.903.5300

All communications with Law Society  practice 
advisors are strictly confidential, except in  
cases of trust fund shortages. 



lifeworks – Confidential counselling and 
referral services by professional counsel-
lors on a wide range of personal, family and 
work-related concerns. Services are funded 
by, but completely independent of, the Law 
 Society and provided at no cost to individual 
BC lawyers and articled students and their 
immediate families.  
Tel: 1.888.307.0590



lawyers assistance Program (laP) – 
 Confidential peer support, counselling, 
referrals and interventions for lawyers, their 
families, support staff and articled students 
suffering from alcohol or chemical depen-
dencies, stress, depression or other personal 
problems. Based on the concept of “lawyers 
helping lawyers,” LAP’s services are funded 
by, but completely independent of, the Law 
Society and provided at no additional cost to 
lawyers.  
Tel: 604.685.2171 or 1.888.685.2171



equity Ombudsperson – Confidential 
 assistance with the resolution of harassment 
and discrimination concerns of lawyers,   
articled students, law students and support 
staff of legal employers.  
Contact Equity ombudsperson Claire  
marchant at 604.605.5303 or  
equity@lsbc.org.

mailto:memberinfo@lsbc.org
mailto:memberinfo@lsbc.org
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/resources/openingyourlawoffice.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/resources/openingyourlawoffice.pdf
mailto:practiceadvice@lsbc.org
mailto:info@fortelaw.ca
https://fortelaw.ca/
https://fortelaw.ca/
mailto:equity@lsbc.org
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Credentials hearing
Law Society Rule 2-103 provides for the publication of summaries of 
 credentials hearing panel decisions on applications for enrolment in 
 articles, call and admission and reinstatement.

For the full text of hearing panel decisions, visit Hearing Schedules 
and decisions on the Law Society website.

aPPliCant 15
Hearing (application for enrolment): June 5, 2019
Panel: Christopher A. McPherson, QC, chair, Nan Bennett and Kimberly 
Henders Miller
Decision issued: March 5, 2020 (2020 LSBC 15)
Counsel: Michael Shirreff for the Law Society; Craig Jones, QC for the 
 applicant

BaCkgrOund

The applicant has a significant criminal history and numerous driving 
offences and occurrences. He first experienced behavioural difficul-
ties during secondary school. He began drinking alcohol by the age 
of 13, and at the age of 14, he was found by the police in a park with 
a BB gun and later in an unoccupied house with friends drinking and 
smoking marijuana.

over the course of several years, he committed a series of driving of-
fences, including numerous moving offences, and received 24-hour 
prohibitions as well as prohibitions imposed by both the Superinten-
dent of Motor Vehicles and the courts. 

In 2009, he was involved in an altercation with a male friend and his 
girlfriend. His girlfriend intervened in a fight between the two men. 
He struck his girlfriend and she fell to the ground. He was charged 
with assault and released with numerous conditions, including no 
contact with her.

He repeatedly contacted his ex-girlfriend, who was still a youth. He 
went to her place of work at least twice. He gained access to her email 
and social media accounts and changed her passwords. He threat-
ened to damage her home. He uttered a threat to her to cause death 
or bodily harm to a young man whom he believed she was dating. He 
later apologized to her.

As a result of his conduct, he was charged with uttering threats to 
cause damage to property, criminal harassment, attempting to ob-
struct, pervert or defeat the course of justice (three different counts 
representing various means of obstruction, namely threats, con-
cealing the passwords and repeatedly communicating with his ex-
girlfriend), and uttering threats to cause death or bodily harm to the 
young man he believed she was seeing. He was arrested and remained 
in custody. 

He entered a guilty plea and was sentenced to 30 days and two years’ 
probation for the assault of his girlfriend, 30 days and two years’ pro-
bation for the breach of the no-contact order with his girlfriend, 49 
days and two years’ probation for criminal harassment and 49 days 
and two years’ probation for uttering threats. In addition, he was or-
dered to have no contact with his ex-girlfriend and the young man 
he believed she was seeing, not consume or possess any alcohol or 
non-prescribed drugs, participate in counselling as directed and take 
steps to maintain himself so his condition of adjustment disorder, 
depression and obsessional behaviour would not cause him to act 
 dangerously.

He took anger management and substance abuse counselling while 
incarcerated, and the probation officer did not direct any further 
counselling after his release from jail. He did not abide by his proba-
tion order. He repeatedly contacted his ex-girlfriend. He was charged 
with contacting her and with possessing and consuming drugs. He 
pleaded guilty to possessing and consuming drugs, and the prosecu-
tion stayed the charge of contacting his ex-girlfriend. The probation 
order was later amended to remove the condition not to contact her. 
His last conviction was in 2011 for driving while prohibited. He en-
tered a guilty plea and received a one-year driving prohibition and a 
fine of $800. 

despite this behaviour, he did well academically and entered the 
University of British Columbia in fall 2009. He withdrew from UBC in 
2010 due to his incarceration beginning in January 2010. He returned 
to UBC in fall 2010. He was admitted to law school in 2017 and was 
expected to graduate in May 2020.

He received an offer for summer articles in 2019 from a firm in Van-
couver. He took two weeks’ training at the firm but was unable to 
continue with summer articles due to this hearing. He received an of-
fer for articles at a different Vancouver firm and was due to begin in 
May 2020.

The applicant said he came to the realization that he had to change 
his behaviour, beginning with his time on remand and his jail sen-
tence. He described how scary it was for him to be at the pre-trial 
centre with older inmates, many of whom were charged with seri-
ous offences. one inmate threatened him. He was transferred to a 
different correctional centre after he was sentenced and took an-
ger management and substance abuse counselling, which he found 
somewhat helpful. He gradually cut himself off from peers who were 
still involved in criminal behaviour.

He accepted that his behaviour caused hardship to his family and he 
was remorseful for it. He described the pressure he previously expe-
rienced from his peers, some of whom are now facing very serious 
charges. He has tried to help some of them and his relatives who 
are still struggling. He testified that he was not proud of who he had 

https://www.lawsociety.bc.ca/lsbc/apps/hearings/search.cfm
https://www.lawsociety.bc.ca/lsbc/apps/hearings/search.cfm
https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1409
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been, but was proud of who he had become. He said the process of 
rehabilitation for him is ongoing.

The panel found insight into how the applicant had changed over the 
years in letters from people who knew the applicant during his pe-
riod of behavioural and legal difficulties. The panel found these letters 
demonstrated he was a person who had rehabilitated himself and ad-
dressed many of the issues regarding his character as a young man.

The panel also reviewed transcripts that showed academic difficulties 
during his undergraduate studies, which coincided with the period of 
his criminal behaviour. The transcripts show much improvement from 
2011 to 2015. His law school marks were above average and showed 
he was applying himself to his studies. 

The panel found that the applicant was forthright and complete in his 

answers. The panel heard from a long-term employer of the  applicant 
and found her description of his character and conduct while under 
her supervision to be particularly helpful.  The panel accepted evi-
dence from the applicant’s sisters that his behaviour and character 
had changed since his last conviction nearly 10 years prior. He was far 
less angry, more mature, more empathetic and more caring toward 
others. The panel found their evidence on how they now trusted him 
with young relatives and how he had reached out to other troubled 
relatives to be persuasive.

deCisiOn

The panel determined that the applicant was of good character and 
repute and fit to become a barrister and a solicitor of the Supreme 
Court. He can be enrolled as an articled student in BC.v

Conduct reviews
PUBLICATIoN oF CoNdUCT review summaries is intended to  assist 
lawyers by providing information about ethical and conduct issues 
that may result in complaints and discipline.

JuriCert PasswOrd

A compliance audit revealed that a lawyer disclosed his Juricert pass-
word to his assistant and, on at least one occasion, allowed her to 
affix his personal digital signature on documents filed in the Land Title 
office. The lawyer also left signed blank trust cheques in his office 
when he was away from the office, which were accessible to his staff. 
In the lawyer’s absence, his staff would prepare an invoice and com-
plete a signed trust cheque to pay the invoiced fee. The lawyer admit-
ted that his conduct was contrary to his Juricert agreement, Part 10.1 
of the Land Title Act, Law Society Rule 3-96.1 and rules 3.5-2 and 6.1-5 
of the Code of Professional Conduct for British Columbia. The lawyer 
has changed and memorized his Juricert password and he no longer 
signs and leaves blank trust cheques in his office. (CR 2020-07) 

imPrOPer threat 

While acting for clients on an estate matter, a lawyer wrote a letter 
threatening to report alleged criminal activities of the opposing party 
to the authorities in order to secure a benefit for his clients. The let-
ter was written to advance his clients’ interests in a settlement, but 
the lawyer thought he was addressing a serious and urgent situation 
and did not at the time think that he was making a threat. A conduct 
review subcommittee suggested the lawyer review rule 3.2-5 and 
commentaries [1] and [2] of the Code of Professional Conduct for Brit-
ish Columbia, and to refrain from mentioning to opposing parties the 
possibility of the police becoming involved. (CR 2020-08) 

refund Of trust funds 

A lawyer accepted $7,800 cash into his trust account on a criminal 
matter and refunded $5,224 by way of a trust cheque. As the retainer 
had been paid in cash and the balance was in excess of $1,000, the 
lawyer was required to refund the remaining retainer in cash in ac-
cordance with Law Society Rule 3-59(5). The lawyer was alerted by 
his accounting staff that a cash retainer had been returned with a 
trust cheque. The lawyer self-reported to the Law Society that there 
had been a breach of Rule 3-59. He acknowledged his error, has taken 
appropriate steps to train his staff and has put procedures in place to 
prevent a reoccurrence. (CR 2020-09)

In another matter, a lawyer accepted a cash retainer in the amount of 
$10,000 and subsequently refunded $2,851.34 to the client by trust 
cheque as opposed to cash, contrary to Law Society Rule 3-59(5). The 
lawyer acknowledged responsibility for his error and the importance 
of the rule. He said the misconduct was inadvertent and he will not 
accept cash retainers in the future. (CR 2020-10)

COmmuniCating with a PersOn rePresented By 
COunsel

In relation to a personal family law matter, a lawyer communicated 
with his ex-spouse when he knew she was represented by counsel, 
contrary to rule 7.2-6 of the Code of Professional Conduct for British 
Columbia. The lawyer had discussions with his ex-spouse about Can-
ada Revenue Agency re-assessments. He arranged to transfer money 
from the matrimonial house sale proceeds, which were held in his 
firm’s trust account, to pay the re-assessments. The lawyer improp-
erly withdrew or authorized the withdrawal of the trust funds that 
he knew or ought to have known were subject to undertakings and 
conditions, contrary to Law Society Rule 3-64(1). The lawyer failed to 
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 realize that the nature of the discussions clearly involved legal mat-
ters upon which he was representing himself, and his spouse had sep-
arate representation. The lawyer acknowledged that his conduct was 
inappropriate and his objectivity was compromised given the upset-
ting and deeply personal nature of the family proceedings. In future, 
the lawyer will retain counsel on matters in which he is personally 
involved. (CR 2020-11)

dishOnOuraBle COnduCt

In the course of meeting with a family law client, a lawyer made 
sexual advances toward and had physical conduct of a sexual nature 
with his client, which led to the breakdown of the solicitor-client re-
lationship. The conduct was contrary to Chapter 2, Rules 1, 3 and 5, 
of the Professional Conduct Handbook, then in force. The lawyer un-
derstood his conduct was a serious breach of his ethical and moral 
boundaries. It caused his client to lose confidence in the lawyer-client 
relationship and, potentially, emotional trauma. A conduct review 
subcommittee discussed the fiduciary obligation that a lawyer owes 
to a client, which includes the obligation to refrain from engaging in 
a personal relationship or from having sexual relations with a client. 
(CR 2020-12)

OPPOsing Party in family PrOCeeding

While acting for the wife in a family law dispute and a related crimi-
nal case against the husband, a lawyer offered to drop the criminal 
charges in exchange for the husband agreeing to a protection order, 
contrary to rules 3.2-6(b), 5.1-2(n) and commentary [3] of rule 5.1-2 
of the Code of Professional Conduct for British Columbia. The client 
asked the lawyer to contact Crown counsel regarding the criminal 
charges against her husband. Crown counsel advised the lawyer 
that he encourages parties in family law proceedings to resolve is-
sues themselves and stated that he would drop the criminal charges 
against the husband if a consent protection order were in place. When 
the lawyer wrote the letter to the husband’s lawyer, she intended to 
convey only her understanding that Crown counsel had indicated 
they would not proceed with the criminal charges if protection orders 
were in place. The lawyer advised a conduct review subcommittee 
that it was not her intention to negotiate a settlement for her client 
in return for dropping criminal charges or to gain an advantage for 
her client, or to do so without Crown counsel’s consent. The lawyer 
acknowledged that she breached rule 3.2-6(b) of the BC Code and 
that she was aware of the rule when she wrote the letter but did not 
turn her mind to the fact that her letter was in violation. The lawyer 
has learned from her mistake, and any time a matter arises that is 
outside of her comfort zone, she will check with a colleague or the 
Law Society practice advisors. (CR 2020-13)

BreaCh Of trust aCCOunting rules

A lawyer pre-signed four blank trust cheques for use by his office 
staff when he was away from the office, contrary to Law Society Rule 
10-4(1) and rule 3.5-2 of the Code of Professional Conduct for British 

Columbia. The lawyer explained that if funds needed to be disbursed 
on a personal injury file in his absence, he would have provided in-
structions by email to the paralegal. None of the cheques were used. 
The lawyer acknowledged to a conduct review subcommittee that he 
violated the rules, now understands the possible consequences of the 
pre-signed cheques and has stopped that practice. The subcommittee 
recommended that the lawyer take the online courses for trust ac-
counting and small firm practice to help him manage his practice and 
avoid future rule violations. (CR 2020-14) 

A lawyer issued an account to clients that included disbursements 
that had not yet been incurred, contrary to Law Society Rule 3-64(1). 
The clients had submitted documentation to Canada to start the 
process of applying for permanent residence. The lawyer did not sub-
mit the application for permanent residence as the clients’ submis-
sion was rejected and they were not ultimately invited to apply for 
permanent residence. As a result, the lawyer did not incur any of the 
disbursements for which he billed the clients. The lawyer now under-
stands that withdrawal of trust funds without entitlement to those 
funds is improper and could be construed as misappropriation. The 
lawyer agreed to return the funds for the disbursements to the cli-
ents. He acknowledged that he was inexperienced in immigration 
law, and he no longer accepts immigration-related files. (CR 2020-15)

Client id and VerifiCatiOn

A lawyer failed to comply with one or more of the client identifica-
tion and verification rules set out in Part 3, division 11, of the Law 
Society Rules. The lawyer acknowledged that four client files did not 
contain the appropriate client identification and verification for non-
face-to-face financial transactions and that ultimately it was her lack 
of knowledge of the rules that resulted in the misconduct. The lawyer 
has familiarized herself with the rules, has adopted the Law Society 
checklist and is aware she can consult a Law Society practice advisor. 
In addition, she has taken the CLE-TV course, Anti-Money Laundering 
– Client Identification and Verification Rules, concerning the changes 
to the rules that came into effect January 1, 2020. She no longer does 
conveyancing, practises in commercial law under the firm’s partner 
and is finding the additional supervision and mentorship beneficial to 
her practice. (CR 2020-16)

BreaCh Of undertaking

While acting for a client in a personal injury matter, a lawyer breached 
an undertaking when he failed to promptly notify the client’s previ-
ous lawyer of the amount of the settlement reached in the matter, 
contrary to one or more of rules 2.1-4(b), 5.1-6, and 7.2-11 of the Code 
of Professional Conduct for British Columbia. When alerted that the 
previous lawyer had reported the breach of undertaking to the Law 
Society, the lawyer reviewed the file and complied with the under-
taking. The lawyer acknowledged he did not adequately review the 
undertaking before he accepted it. The lawyer has acknowledged the 
need for increased care and attention, both when granting and when 
discharging undertakings. (CR 2020-17) v
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discipline digest
BELoW ARE SUMMARIES with respect to:

• Konrad Malik

• Rene Henri daignault

• Sanda Ling King

• david Jacob Siebenga

• Christopher James Wilson

• david Allen Kidd

• Crystal Irene Buchan

• John (Jack) Joseph Jacob Hittrich

• Mark William Sager 

• douglas Joseph William Hammond

• douglas Bernard Chiasson

For the full text of discipline decisions, visit Hearing Schedules and 
decisions on the Law Society website.

kOnrad malik
Vancouver, BC
Called to the bar: October 22, 2008
Ceased membership: January 1, 2020
Admission and undertaking accepted: March 30, 2020

agreed faCts

Konrad Malik practised primarily in securities and corporate law on 
behalf of junior issuers. A personal acquaintance reached out to him 
to request his legal services on behalf of a corporation, particularly to 
draft a Form 8-A to be filed with securities regulators in the United 
States. By engagement letter, the corporation retained Malik to act as 
its counsel. The letter was signed by Malik and was countersigned by 
two of the corporation’s directors.

Malik did not speak or meet with the directors despite their being the 
listed directors and officers of the corporation. He did not confirm 
with the directors that they wanted him to prepare documents on be-
half of the corporation. 

The outstanding shares of the corporation were later sold. Malik’s ac-
quaintance located the buyer and organized the sale. Malik received 
instructions regarding the change of control and management of the 
corporation from his acquaintance and a purported consultant of the 
corporation and an individual he was advised would be taking over 
control of the corporation. Malik did not communicate with the direc-
tors of the corporation regarding the change of control and manage-
ment. years later, the BC Securities Commission issued findings that 
an individual had engaged in conduct contrary to the public interest 

by deceiving securities regulators and the public about the true own-
ership and control of the company.

admissiOn and undertaking

Malik admitted that he failed to make reasonable inquiries or exer-
cise due diligence regarding the legitimacy of the business, affairs 
and transactions he was engaged to complete. Specifically, he did not 
make reasonable inquiries to obtain information about the company’s 
purported directors and officers or their purported consultants. While 
the engagement letter to retain him was countersigned by two indi-
viduals listed as directors, he did not contact them, meet with them 
or speak to them directly. He did not confirm the instructions he had 
received from others with the directors when he prepared and filed 
documents to change control of the company away from them and to 
effect the sale and transfer of 100 per cent of their shares.

The Law Society accepted Malik’s admission of professional miscon-
duct. In making its decision, the discipline Committee considered 
Malik’s residence overseas, that he had not been an active Law Soci-
ety member for seven years, his willingness to make admissions and 
the absence of a disciplinary record.

Malik agreed to undertake for a period of nine months commencing 
March 31, 2020:

• not to engage in the practice of law in British Columbia with or 
without the expectation of a fee, gain or reward, whether direct-
ly or indirectly;

• not to apply for reinstatement to the Law Society of British 
 Columbia; 

• not to apply for membership in any other law society (or like 
governing body regulating the practice of law) without first ad-
vising in writing the Law Society of BC; and

• not to permit his name to appear on the letterhead of, or work 
in any capacity whatsoever for, any lawyer or law firm in Brit-
ish Columbia without obtaining the prior written consent of the 
discipline Committee.

Should Malik wish to apply for reinstatement to the Law Society when 
his undertaking expires on January 1, 2021, he will have to satisfy the 
Credentials Committee that he is of sufficiently good character and 
repute to practise law in BC.

rene henri daignault
Vancouver, BC
Called to the bar: November 19, 1993
Hearing date: March 12, 2020
Panel: Kenneth Walker, QC, chair, Monique Pongracic-Speier, QC and 
Guangbin Yan
Decision issued: April 17, 2020 (2020 LSBC 18)
Counsel: Jaia Rai for the Law Society; William MacLeod, QC for Rene Henri 
Daignault

https://www.lawsociety.bc.ca/complaints-lawyer-discipline-and-public-hearings/public-hearings/schedule-and-outcomes/
https://www.lawsociety.bc.ca/complaints-lawyer-discipline-and-public-hearings/public-hearings/schedule-and-outcomes/
https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1415
https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1411
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faCts 

Rene Henri daignault has practised as a sole practitioner through his 
law corporation since 2002, and his areas of practice include securi-
ties law. His law corporation maintains trust accounts, one in US dol-
lars and one in Canadian dollars. From approximately 2002 to 2013, 
he represented a corporation and took instructions from its principal.

In 2011, daignault received an email from someone overseas confirm-
ing that US $40,000 was on its way to his trust account for the pur-
chase of shares in an over-the-counter trading company connected to 
the principal of the corporation he was representing. The person who 
sent the email described himself as the managing partner of an asset 
management firm in Switzerland. The instructions said that funds for 
the purchase would come from one entity but the shares should be 
registered in the name of another entity. The names of the funder and 
the registered purchaser were given in the email. daignault did not 
know either the funder or the purchaser and did not make inquiries 
about them. He did not know the identity of the vendor of shares and 
did not inquire. He did not inquire about the source of the funds.

The funds were wired into daignault’s trust account, and the transfer 
documentation indicated that the funder was an “overseas manage-
ment company” in the British Virgin Islands. Based on verbal advice 
from his client — the principal of the corporation he was represent-
ing — he treated the funds as his client’s funds. In his correspondence 
with the person who emailed him, daignault did not caution him that 
the funds transferred would be considered as his client’s funds and 
that he would take instructions only from his client regarding the dis-
bursement of funds. 

The principal of the corporation gave daignault instructions to dis-
burse the funds. He paid US $20,000 out of trust to one company as 
a loan and issued a cheque for US $20,000 to his general account, 
which was then wired to a California bank to the credit of another 
company as a loan. daignault drafted convertible promissory notes in 
relation to the loans. When he disbursed the funds, he did not know 
the share purchase transaction had not completed.

daignault corresponded with the person who sent him emails from 
overseas over a period of many months about the incomplete share 
transaction. daignault said he did not receive any funds. He never re-
turned the funds to the person who sent the email instructions, the 
funder or the purchaser. No civil action was taken against him in rela-
tion to the transaction.

The person daignault was corresponding with was arrested in Mani-
toba and charged with money laundering. The BC Securities Commis-
sion found him guilty of conduct contrary to the public interest for 
his part in an illicit stock promotion and suspended him from partici-
pating in trading activities for five years. He also complained about 
 daignault to the Law Society, which opened an investigation. In the 
course of its investigation, the Law Society examined two other con-
cerning trust account transactions. 

In the first of the two transactions, daignault received $40,828.70 

into his trust account by wire transfer from a Panamanian company, 
which transmitted the funds on behalf of the company’s client. The 
principal of the corporation he was representing gave written instruc-
tions to pay $40,000 to a bank in Santa Monica, California, as loan 
proceeds for a convertible note. daignault completed the wire trans-
fer. He did not know the identity of the payer, the relationship be-
tween the Panamanian company and the payer or the identity of the 
parties to the share transaction. He did not know the details, terms or 
conditions of the transaction. He did not request, obtain or prepare 
any written documentation for the transaction. 

The share transaction did not complete. The payer sent an email 
to daignault noting that they had not received a purchase and sale 
agreement or the shares. daignault did not respond. The payer sent 
further emails requesting a refund. daignault forwarded these emails 
to the principal of the corporation he was representing, who replied 
he would work on it. The funds daignault held in trust to the client’s 
credit were not sufficient to repay the funds.

A business associate of the principal wired $100,000 into the trust 
account and gave daignault written authorization to take instruc-
tions from the principal. Under the principal’s instructions, daignault 
refunded the money by paying $40,828.70 in trust to a law firm indi-
cated by the payer.

In the other transaction the Law Society investigated, a company 
paid $33,760.50 into daignault’s trust account. He did not commu-
nicate with the company and permitted his trust account to be used 
to receive and disburse funds based on instructions from the principal 
of the corporation he was representing. He credited the funds to his 
client and was informed the funds were payment for consulting ser-
vices. daignault did not provide any legal services in connection with 
the receipt or disbursement of the funds. He disbursed the funds in 
four transactions: $3,000 as a loan to a corporate entity, $22,000 as 
a loan to the principal, $8,000 as a loan to cover an invoice for audit 
fees for a company related to the principal, and as payment of an in-
voice daignault himself issued. He did not advise the depositor of the 
funds that he was not protecting their interests.

admissiOn and determinatiOn

daignault admitted he committed professional misconduct in each 
of the transactions. He admitted he did not caution any of those in-
volved in the transactions that he was not protecting the interests of 
those who were not his clients, and he failed to provide any substan-
tive legal services in connection with these transactions.

The panel accepted his admission and found that his conduct consti-
tuted professional misconduct. 

disCiPlinary aCtiOn

daignault and Law Society counsel jointly submitted that the disci-
plinary action should be a two-week suspension.

The panel considered the repetitive nature of daignault’s misconduct 
and his lack of disciplinary history and found that inattention, rather 
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than intention, was at the root of his actions. The panel agreed with 
the proposed sanction and ordered that daignault be suspended for 
two weeks.

sanda ling king
Surrey, BC
Called to the bar: February 20, 1998
Ceased membership: December 31, 2019
Admission and undertaking accepted: April 29, 2020

agreed faCts

Sanda Ling King and david Jacob Siebenga established the Siebenga & 
King Law Corporation with its main areas of practice in real estate and 
conveyancing. King and Siebenga had a number of trust accounts and 
a general account. They were the only signatories to their trust ac-
counts. They employed several administrative and conveyance staff 
to carry out their high-volume real estate conveyance practice, under 
their supervision.

The ordinary practice of the firm for real estate conveyance matters 
was to confirm the amount of the firm’s statement of account in an 
order to pay that was approved by the client around the time of clos-
ing. In matters where the total anticipated liabilities and the firm’s 
statement of account did not use all of the money held in trust for a 
client, money was left over in the trust account. In some cases, the 
firm would then issue a cheque to the client for the residual balance. 
If the cheque was not cashed within six months of issue, the cheque 
would become stale-dated. In some cases, the firm would not issue 
a cheque to the client for the leftover funds and the residual balance 
would be held in trust, unresolved, for extended periods.

Siebenga & King Law Corporation’s bookkeeper prepared a trust li-
ability report on a monthly basis, which she provided to King and 
Siebenga for their review with the monthly trust reconciliations. The 
report provided the amounts and the aging of the firm’s outstand-
ing trust liabilities, including all stale-dated cheques and residual 
 balances.

When the firm issued a statement of account to a client, the billed 
amount was not immediately withdrawn from trust and deposited 
into the firm’s general account. The firm used a “fee ledger” system 
and each trust account had a separate fee ledger. The amount in the 
statement of account would be transferred from the client ledger to 
the respective fee ledger in the firm’s trust account. The bookkeeper 
would periodically review the fee ledgers and prepare a single cheque 
from each trust account into the firm’s general account for the to-
tal amount of fees recorded as due from clients. King and Siebenga 
signed the cheques to authorize the transfer of funds from fee ledgers 
in the trust accounts to the general account. The cheques included 
amounts that had not been properly billed to the client and were not 
authorized for withdrawal. 

In 2009, Siebenga and King completed their trust report and answered 
“no” to a question asking if the practice had outstanding stale-dated 
cheques during the reporting period. King answered “no” when she 
knew or ought to have known that her answer was incorrect. 

The firm received notification that the Law Society’s Trust Assurance 
department would be conducting a scheduled compliance audit. Un-
der Siebenga’s direction, before the audit, King and Siebenga began 
a process of reversing stale-dated cheques and paying the reversed 
amounts into the firm’s general account and paying unresolved re-
sidual balances held in trust into the firm’s general account. In total, 
$12,971.51 was wrongly transferred in 158 instances prior to the au-
dit. The firm had no entitlement to the misappropriations. To create 
apparent justification for the misappropriations, Siebenga and King 
each participated in the creation of 197 false statements of account, 
either backdated or with no dates.

King and Siebenga exchanged email communications about the mis-
appropriations and invoices before the audit. Siebenga sent instruc-
tions to King on how to create invoices for “earlier dates” and warned 
to use the appropriate tax rate for the date of the invoice. There was 
an ongoing exchange between them for several weeks about the 
preparation of client invoices. King emailed Siebenga documents that 
included draft invoices that were backdated and never delivered to 
the clients. The fees and disbursements in the invoices had not ac-
tually been incurred and were not properly charged to clients. The 
invoices were created to mislead the Law Society auditor. The misap-
propriations were not discovered during the audit.

After the 2009 audit concluded, the process of reversing stale-dated 
cheques and transferring those trust funds into the firm’s general ac-
count continued, as well as transferring unresolved residual balances 
from trust accounts to the general account. Between 2009 and 2013, 
further misappropriations occurred in 257 instances for a total sum 
of $50,858.01.

In 2012, King and Siebenga completed the firm’s trust report for the 
previous year and answered “no” to the question asking whether the 
practice had outstanding stale-dated cheques issued from the trust 
account. King ought to have known her answer was incorrect. 

The Law Society’s Trust Assurance department carried out another 
compliance audit of the firm’s practice in 2012. The audit identi-
fied numerous concerns, including the issue of reversing stale-dated 
cheques and paying client trust funds into the firm’s general account. 
King and Siebenga responded and provided 214 false statements of 
account to justify the further misappropriations. King knew or ought 
to have known that the later invoices were backdated to create the 
appearance they had been prepared before their actual date of cre-
ation, were not delivered to the clients and included fees and dis-
bursements that had not been incurred or were not properly charged 
to clients.

The Law Society’s Trust Assurance department referred the matter 
to the Professional Regulation department. A Law Society forensic 

https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1416
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 auditor conducted an investigation pursuant to Law Society Rule 
4-43 (now Rule 4-55).

admissiOn and undertaking

King admitted that she misappropriated a total of $63,829.52 on 415 
occasions, created 197 false statements of account and gave incorrect 
answers in two trust reports when she knew or ought to have known 
the answers were not true. She admitted that these actions consti-
tuted professional misconduct.

King wrote a letter to the Law Society’s investigator and acknowl-
edged her wrongdoing. She wrote that she did not dispute what hap-
pened, though she did not recall inserting the dates and other details. 
She said after she merged her practice with Siebenga’s, she had a ba-
sic understanding of accounting and deferred to Siebenga, who was 
her senior. She remembers “just trying to keep above water” with a 
busy practice and acknowledged she turned a blind eye to what was 
occurring.

In making its decision, the discipline Committee considered a letter 
to the chair of the discipline Committee in which King admitted the 
disciplinary violation and gave her undertaking not to practise law, 
her prior professional conduct record and her former member status.

King agreed to undertake for 10 years, commencing on April 23, 2020:

• not to engage in the practice of law in British Columbia with or 
without the expectation of a fee, gain or reward, whether direct-
ly or indirectly;

• not to apply for reinstatement to the Law Society of British 
 Columbia;

• not to apply for membership in any other law society (or like 
governing body regulating the practice of law) without first ad-
vising in writing the Law Society of BC; and

• not to permit her name to appear on the letterhead of, or work 
in any capacity whatsoever, for any lawyer or law firm in Brit-
ish Columbia, without obtaining the prior written consent of the 
discipline Committee.

Should King wish to apply for reinstatement to the Law Society when 
her undertaking expires in 2030, she will have to satisfy the Creden-
tials Committee that she is of sufficiently good character and repute 
to practise law in BC.

daVid JaCOB sieBenga
Surrey, BC
Called to the bar: June 12, 1987
Ceased membership: December 31, 2019
Admission and undertaking accepted: April 29, 2020

agreed faCts

david Jacob Siebenga and Sanda Ling King established the Siebenga & 

King Law Corporation with its main areas of practice in real estate and 
conveyancing. Siebenga and King had a number of trust accounts and 
a general account. They were the only signatories to their trust ac-
counts. They employed several administrative and conveyance staff 
to carry out their high-volume real estate conveyance practice, under 
their supervision.

The ordinary practice of the firm for real estate conveyance matters 
was to confirm the statement of account in an order to pay that was 
approved by the client around the time of closing. In matters where 
the total anticipated liabilities and the firm’s statement of account 
did not use all of the funds held in trust for a client, money was left 
over in the trust account. In some cases, the firm would then issue a 
cheque to the client for the residual balance. If the cheque was not 
cashed within six months of issue, the cheque would become stale-
dated. In some cases, the firm would not issue a cheque to the client 
for the leftover funds and the residual balance would be held in trust, 
unresolved, for extended periods of time.

Siebenga & King Law Corporation’s bookkeeper prepared a trust li-
ability report on a monthly basis, which she provided to Siebenga 
and King for their review with the monthly trust reconciliations. The 
report provided the amounts and the aging of the firm’s outstand-
ing trust liabilities, including all stale-dated cheques and residual 
 balances.

When the firm issued a statement of account to a client, the billed 
amount was not immediately withdrawn from trust and deposited 
into the firm’s general account. The firm used a “fee ledger” system 
and each trust account had a separate fee ledger. The amount in the 
statement of account would be transferred from the client ledger to 
the respective fee ledger in the firm’s trust account. The bookkeeper 
would periodically review the fee ledgers and prepare a single cheque 
from each trust account into the firm’s general account for the to-
tal amount of fees recorded as due from clients. Siebenga and King 
signed the cheques to authorize the transfer of funds from fee ledgers 
in the trust accounts to the general account. The cheques included 
amounts that had not been properly billed to the client and were not 
authorized for withdrawal. 

In 2009, Siebenga and King completed their trust report and answered 
“no” to a question asking if the practice had outstanding stale-dated 
cheques during the reporting period. Siebenga answered “no” when 
he knew or ought to have known that his answer was incorrect.

The firm received notification that the Law Society’s Trust Assur-
ance department would be conducting a scheduled compliance au-
dit. Under Siebenga’s direction, before the audit, he and King began 
a process of reversing stale-dated cheques and paying the reversed 
amounts into the firm’s general account and paying unresolved re-
sidual balances held in trust into the firm’s general account. In total, 
$12,971.51 was wrongly transferred in 158 instances prior to the au-
dit. The firm had no entitlement to the misappropriations. To create 
apparent justification for the misappropriations, Siebenga and King 
each participated in the creation of 197 false statements of account, 

https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1417
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either backdated or with no dates.

Siebenga and King exchanged email communications about the mis-
appropriations and invoices before the audit. Siebenga sent instruc-
tions to King on how to create invoices for “earlier dates” and warned 
to use the appropriate tax rate for the date of the invoice. There was 
an ongoing exchange between them for several weeks about the 
preparation of client invoices. King emailed Siebenga documents that 
included draft invoices that were backdated and never delivered to 
the clients. The fees and disbursements in the invoices had not ac-
tually been incurred and were not properly charged to clients. The 
invoices were created to mislead the Law Society auditor. The misap-
propriations were not discovered during the audit.

After the 2009 audit concluded, the process of reversing stale-dated 
cheques and transferring those trust funds into the firm’s general ac-
count continued, as well as transferring unresolved residual balances 
from trust accounts to the general account. Between 2009 and 2013, 
further misappropriations occurred in 257 instances for a total sum 
of $50,858.01.

In 2012, Siebenga and King completed the firm’s trust report for the 
previous year and answered “no” to the question asking whether the 
practice had outstanding stale-dated cheques issued from the trust 
account. Siebenga ought to have known his answer was incorrect. 

The Law Society’s Trust Assurance department carried out another 
compliance audit of the firm’s practice in 2012. The audit identi-
fied numerous concerns, including the issue of reversing stale-dated 
cheques and paying client trust funds into the firm’s general account. 
Siebenga and King responded and provided 214 false statements of 
account to justify the further misappropriations. Siebenga knew or 
ought to have known that the later invoices were backdated to create 
the appearance they had been prepared before their actual date of 
creation, were not delivered to the clients and included fees and dis-
bursements that had not been incurred or were not properly charged 
to clients.

The Law Society’s Trust Assurance department referred the matter 
to the Professional Regulation department. The chair of the disci-
pline Committee ordered an investigation of the books, records and 
accounts of the firm pursuant to Law Society Rule 4-43 (now Rule 
4-55). A Law Society forensic auditor conducted the Rule 4-43 inves-
tigation and delivered a final report with the findings.

admissiOn and undertaking

Siebenga admitted that he misappropriated a total of $63,829.52 on 
415 occasions, created 197 false statements of account and gave in-
correct answers in two trust reports when he knew or ought to have 
known the answers were not true. He admitted that these actions 
constituted professional misconduct.

Siebenga agreed to undertake for 15 years, commencing on April 23, 
2020:

• not to engage in the practice of law in British Columbia with or 

without the expectation of a fee, gain or reward, whether direct-
ly or indirectly;

• not to apply for reinstatement to the Law Society of British 
 Columbia;

• not to apply for membership in any other law society (or like 
governing body regulating the practice of law) without first ad-
vising in writing the Law Society of BC; and

• not to permit his name to appear on the letterhead of, or work 
in any capacity whatsoever, for any lawyer or law firm in Brit-
ish Columbia, without obtaining the prior written consent of the 
discipline Committee.

Should Siebenga wish to apply for reinstatement to the Law Soci-
ety when his undertaking expires in 2035, he will have to satisfy the 
Credentials Committee that he is of sufficiently good character and 
 repute to practise law in BC.

ChristOPher James wilsOn
Saanichton, BC
Called to the bar: July 10, 1980
Hearing date: May 17, 2019
Written materials and submissions: December 5, 2019 and February 11 
and 12, 2020
Panel: Craig A.B. Ferris, QC, chair, Ralston S. Alexander, QC and J. Paul 
Ruffell
Decisions issued: July 9, 2019 (2019 LSBC 25) and April 30, 2020 (2020 
LSBC 20)
Counsel: Michael Shirreff and Maya Ollek for the Law Society; Richard 
Margetts, QC for Christopher James Wilson

faCts

A trust compliance audit of Christopher James Wilson’s firm revealed 
numerous irregularities. Following a Law Society investigation, Wil-
son admitted to giving a person who was not a lawyer blank trust 
cheques, permitting staff to withdraw funds from his trust account 
by way of cheques that were not signed by a lawyer, failing to comply 
with Law Society Rules regarding client identification and verifica-
tion, and either failing to ensure the security of his electronic-signa-
ture password or disclosing his password to staff and allowing them 
to affix his digital signature on electronic instruments.

The Law Society and Wilson submitted an agreed statement of facts, 
and the hearing panel approved a joint application to proceed on 
written materials only.

determinatiOn

The panel accepted Wilson’s admissions and determined that he 
committed professional misconduct with regard to each of the four 
allegations contained in the citation.

https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1346&t=Wilson-Decision-on-Facts-and-Determination
https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1413
https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1413
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disCiPlinary aCtiOn

Wilson and the Law Society provided written submissions in support 
of an agreed disciplinary action of a $15,000 fine. The panel, however, 
was of the view that the agreed action did not respond to the severity 
of the misconduct.

The panel considered Wilson’s professional conduct record, the nu-
merous instances of misconduct and the nature and seriousness of 
the events. Further, the panel found that Wilson was an experienced 
lawyer and these were not “rookie” mistakes, but instead were the 
result of intentional neglect or, at least, studied indifference to com-
pliance obligations. 

The panel considered the primary obligation of the Law Society to 
regulate the profession in protection of the public interest. No as-
pect of that public interest ranks higher than the administration of 
trust funds and, in that regard, the panel determined a significant dis-
ciplinary action must follow these many instances of trust account 
 mismanagement.

The panel observed that the fine penalty has been less impactful as a 
deterrent as a result of the impact of inflation on the value of money 
and suggested that the amount of fines ought to increase over time to 
account for the time value of money.

The panel ordered that Wilson pay:

1. a fine of $25,000; and

2. costs of $4,509.71.

daVid allen kidd
Nanaimo, BC
Called to the bar: January 9, 1987
Ceased membership: February 20, 2019
Admission and undertaking accepted: May 27, 2020

agreed faCts

david Allen Kidd was working as deputy regional Crown counsel in 
Nanaimo when he met with a family member of a homicide victim to 
discuss the trial. The family member had found a handwritten docu-
ment by the victim regarding her relationship with her boyfriend, who 
was charged with first-degree murder for her death. At the meeting, 
Kidd saw that the family member had the document, but he did not 
read or take it from her possession.

Kidd remembers telling the family member that anything she gave 
him, he was obligated to give to defence. He remembers telling her he 
did not see how the document was relevant. The family member re-
members it differently. She recalls telling Kidd she brought the docu-
ment and right away Kidd said he did not want to deal with it as it will 
just “fuel the fire.” She said she did not tell him many details about 
the document, but she did say that it was partly in relation to the 
victim’s relationship with the accused. 

At a subsequent meeting, Kidd and a newly assigned Crown counsel 
met with the victim’s family member and other members of the  family 
at the Port Alberni courthouse. Kidd remembers the family member 
bringing a bag with the document inside. Kidd said when the fam-
ily member tried to present the document, he did not want the new 
Crown counsel to be taken by surprise, so he told the family member, 
“Not right now.” The family member recalled it differently and stated 
she did not bring the document to this meeting. Kidd said he recalled 
informing new Crown counsel of the written document immediately 
after the second meeting; however, the new Crown counsel did not 
recall Kidd advising him of the written document.

According to the newly assigned Crown counsel, he met with the 
 family member approximately two months later, at which time the 
family member first informed him of the written document. Imme-
diately after the meeting, the new Crown counsel took steps to ob-
tain the document. Some time later, the RCMP contacted the family 
member to take custody of the document. However, the family mem-
ber was not able to locate the document. 

Subsequently, the new Crown counsel wrote to defence counsel to 
provide details of the circumstances regarding the existence and later 
loss of the document. The Crown directed a stay of proceedings in re-
lation to the homicide charges. The stay of proceedings was the result 
of a number of issues and not limited to Kidd’s conduct. The Public 
Service Alliance conducted a review into the prosecution of the mat-
ter and issued a public statement in that regard. 

In a decision by the trial judge, following the stay of proceedings in 
relation to a media application for access to court records, the judge 
referred to the new Crown counsel’s letter to defence counsel.

admissiOn and undertaking

Kidd admitted he committed professional misconduct when he 
failed to take reasonable steps in relation to the written document, 
including ensuring that he understood the nature of the document, 
informed other prosecutors on the file of the document, advised po-
lice officers to preserve the document and disclosed the document to 
the accused. Kidd also admitted that he failed to keep records of his 
knowledge and dealings with the written document.

Kidd agreed to undertake for five years, commencing on May 29, 
2020:

• not to engage in the practice of law in British Columbia with or 
without the expectation of a fee, gain or reward, whether direct-
ly or indirectly;

• not to apply for reinstatement to the Law Society of British 
 Columbia;

• not to apply for membership in any other law society (or like 
governing body regulating the practice of law) without first ad-
vising in writing the Law Society of British Columbia; and

• not to permit his name to appear on the letterhead of, or work 
in any capacity whatsoever, for any lawyer or law firm in  British 

https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1418
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Columbia, without obtaining the prior written consent of the 
discipline Committee of the Law Society.

Should Kidd wish to apply for reinstatement to the Law Society when 
his undertaking expires in 2025, he will have to satisfy the Law Soci-
ety’s Credentials Committee that he is of sufficiently good character 
and repute to practise law in BC.

Crystal irene BuChan
Victoria, BC
Called to the bar: May 15, 1992
Written materials: April 3 and 23, 2020
Decision issued: June 4, 2020 (2020 LSBC 24)
Hearing panel: Craig A.B. Ferris, QC, chair, Lindsay R. LeBlanc and Laura 
Nashman
Counsel: Tara McPhail for the Law Society; J.M. Peter Firestone for Crystal 
Irene Buchan

faCts

While representing a client in a family law matter, Crystal Irene 
 Buchan failed to sign a court order and to take steps to have the order 
entered in a timely manner. She failed to act courteously and in good 
faith when dealing with opposing counsel in respect of another order, 
when she did not take steps to have the second order entered in a 
timely manner. 

She also failed to answer with reasonable promptness communica-
tions from the opposing party.

admissiOn and determinatiOn

The hearing panel found that Buchan had exhibited a serious pattern 
of misconduct. She failed in her duty to enter two court orders and 
compounded this wrongdoing by failing to respond to the numerous 
requests for a response on the status of the orders. This unnecessarily 
delayed and increased the cost of the litigation and wasted valuable 
court resources. 

Buchan acknowledged that her conduct was a marked departure 
from the standard the Law Society expects of lawyers. She admit-
ted, and the panel agreed, that her actions constituted professional 
 misconduct.

disCiPlinary aCtiOn

The panel considered Buchan’s professional conduct record, which 
evidenced a serious pattern of poor file management, poor client 
service and failures to respond to communications from other law-
yers. In particular, she was the subject of a previous finding of profes-
sional misconduct in 2019. In that case, Buchan was suspended for 45 
days, referred to the Practice Standards Committee and ordered to 
pay costs of $6,347.05. The panel took a global approach and consid-
ered the previous discipline. The timing of the incidents was relatively 

 similar, and the misconduct related to similar acts. 

The panel accepted Buchan’s proposed disciplinary action and or-
dered that she: 

1. be suspended for 30 days; and

2. pay costs of $1,000.

JOhn (JaCk) JOsePh JaCOB hittriCh
Surrey, BC
Called to the bar: August 1, 1986
Hearing dates: March 4 and 5, April 12, 2019 and January 15, 2020
Written submissions: April 6 and 20, 2020
Panel: Philip Riddell, QC, chair, Linda Michaluk and Shona Moore, QC
Decisions issued: July 8, 2019 (2019 LSBC 24) and June 8, 2020 (2020 
LSBC 27)
Counsel: Peter Senkpiel and Julia Lockhart for the Law Society; Peter 
Leask, QC, Russell S. Tretiak, QC and Rasajovan S. Dale for John (Jack) 
Joseph Jacob Hittrich

faCts

John (Jack) Joseph Jacob Hittrich was acting on behalf of foster par-
ents whose application to adopt a child under their care had been 
rejected by the director of Child, Family and Community Services. The 
director had refused on the basis that it was in the best interests of 
the child to be reunited with her two siblings, who were under the 
care of adults in ontario.

An interim order was granted prohibiting the removal of the children 
pending the outcome of petitions and appeals filed by Hittrich.

The director arranged for a video conference attended by the child, 
the child’s two siblings and social workers accompanying the child.

The foster parents were not allowed to attend the video conference, 
but one of the foster parents surreptitiously made an audio record-
ing of the conference. Afterward the foster parents told Hittrich that 
the social workers had referred to the ontario adults as “mommy” 
and “daddy.” The foster parents considered this to be evidence of a 
de facto decision to remove the child from their care, and potentially 
to be a breach of the interim order. The social workers affirmed in af-
fidavits that the ontario adults had not been referred to as “mommy” 
and “daddy.”

Hittrich sent a letter to counsel for the director, stating that he had 
a transcript of the video conference indicating that the social work-
ers had lied when denying they had referred to the ontario adults as 
“mommy” and “daddy.” Referring to this as “perjury,” Hittrich stated 
that, if the director was prepared to consent to the foster parents 
adopting the child, then his clients were prepared to discontinue all 
legal proceedings with the exception of finalization of the adoption.  
Hittrich referred to the possibility of “appropriate sanctions” against 
the social workers should the litigation proceed further.

https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1421&t=Buchan-Decision-of-the-Hearing-Panel
https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1344&t=Hittrich-Decision-on-Facts-and-Determination
https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1424
https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1424
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The director rejected the settlement proposal outlined in the letter. 

Hittrich was unsuccessful in overturning the director’s rejection of 
the foster parents’ application for adoption, and costs were awarded 
against him with regard to one of the petitions he had filed, which had 
been struck as an abuse of process.

determinatiOn

In the course of the Law Society investigation, Hittrich admitted to 
understanding that perjury is a criminal offence.

The Code of Professional Conduct for British Columbia provides that a 
lawyer “must not, in an attempt to gain a benefit for a client, threat-
en, or advise a client to threaten ... to initiate or proceed with a crimi-
nal or quasi-criminal charge.” 

The panel found that Hittrich’s reference to perjury was a threat to 
commence a criminal proceeding and that Hittrich offered not to ini-
tiate a criminal proceeding in return for the director consenting to the 
foster parents adopting the child.

The panel found that Hittrich committed professional misconduct.

disCiPlinary aCtiOn

The Law Society characterized Hittrich’s conduct as trying to “black-
mail a government official into taking a step inconsistent with that 
official’s statutory duty to act in the best interest of a child.” The 
acts were both serious and deliberate, and the Law Society sought 
a  disciplinary action of a four-month suspension and costs of 
$18,655.85.

Hittrich suggested a two- to six-week suspension and costs of 
$16,965.85. He noted the panel’s finding that, although the conduct 
was serious, there was a lack of mala fides on his part. 

The panel considered Hittrich’s professional conduct record, which 
consisted of four conduct reviews and a practice standards referral. 
Hittrich pointed out the length of time over which these matters 
arose, and that there were no citations before 2018.

The panel found that the misconduct was not the result of an impul-
sive act but was planned and committed for tactical advantage. This 
is a case where the seriousness of the conduct emphasizes the need 
to ensure the public’s confidence in the integrity of the profession. 

The panel ordered that Hittrich:

1. be suspended for three months; and

2. pay costs of $18,665.85.

mark william sager 
West Vancouver, BC 
Called to the bar: March 15, 1991 
Hearing dates: March 19 and 20, April 24, 2019 and February 26, 2020

Panel: Nancy Merrill, QC, chair, Donald Amos and David Layton, QC 
Decisions issued: July 3, 2019 (2019 LSBC 22) and June 9, 2020 (2020 
LSBC 28)
Counsel: Kieron Grady for the Law Society; Henry C. Wood, QC for Mark 
William Sager 

faCts 

Mark William Sager acted for an elderly client, JB, whom he had 
known since childhood, when Sager’s mother and JB had been close 
friends. Sager and his sister viewed JB as their aunt. 

In late 2012 JB fell in her home, where she had lived alone since sepa-
rating from her husband many years before. She spent time in the 
hospital and subsequently moved to a care centre and then an inde-
pendent living facility. 

JB contacted Sager in June 2013, and in September of that year she 
granted Sager power of attorney. At about that time, JB’s estranged 
husband retained counsel to commence divorce proceedings, and JB 
retained Sager to act as counsel in the matter. Sager negotiated an 
agreement according to which JB bought out her husband’s interest in 
their house for one-half of its appraised value at the time. 

Sager supervised and assisted in preparing the house for sale and as-
sisted JB in locating and moving into the independent living facility 
in January 2014. Sager also arranged for care providers for JB. Sager 
kept JB’s nephew generally apprised of the assistance he was provid-
ing to JB. The nephew had taken on some responsibility for looking 
after other aspects of JB’s affairs. 

Sager’s firm had prepared a will for JB in 2003, according to which 
JB’s sister and the sister’s two children would each receive one-third 
of the estate. In 2013 JB told Sager she wanted to make a new will. 
Sager told a junior associate at his firm that, because JB wanted to 
name him as a beneficiary, Sager was in a conflict, and the associate 
agreed to handle the matter. The associate prepared the new will for 
JB, which listed five people as beneficiaries, including Sager and his 
sister.

A provision of the Code of Professional Conduct for British Colum-
bia, which had been in effect for about a year at the time, stipulates 
that “a lawyer must not prepare or cause to be prepared an instru-
ment giving the lawyer ... a gift or benefit from the client, including a 
 testamentary gift.” 

JB’s house sold in June 2014 for approximately $250,000 more than 
the appraised value. In July 2014 JB gave Sager a gift of $75,000. At 
the same time, she gave a slightly larger gift to her nephew.

A provision of the BC Code, which at the time had been in effect for 
about 18 months, provides that a lawyer must not accept a gift that 
is more than nominal from a client unless the client has received 
 independent legal advice.

In december 2015 JB gave her nephew and Sager each a further gift 
of $25,000. 

https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1343&t=Sager-Decision-on-Facts-and-Determination
https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1425&t=Sager-Decision-on-Disciplinary-Action
https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1425&t=Sager-Decision-on-Disciplinary-Action
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JB died in January 2016. Sager received $96,000 as a beneficiary un-
der the will, commensurate with his 24 per cent share of the residue 
of the estate.

determinatiOn 

The panel found that Sager breached the BC Code when he caused 
his associate to prepare a will for JB under which he was a benefi-
ciary. The panel determined that the breach constituted professional 
 misconduct. 

The panel also found that, when Sager received the gift of $75,000 
in July 2014, he was in a solicitor-client relationship with JB, that JB 
did not receive independent legal advice, and that accepting the gift 
breached the BC Code. The panel concluded that the breach consti-
tuted professional misconduct. 

The panel found that, when Sager received the gift of $25,000 from 
JB in december 2015, he was not in a solicitor-client relationship with 
JB, and that receiving the gift therefore did not breach the BC Code 
and did not constitute professional misconduct.

disCiPlinary aCtiOn

In determining the appropriate disciplinary action, the panel consid-
ered the serious nature of Sager’s conduct. While he recognized the 
conflict in drafting a will in which a client bequeathed a testamentary 
gift to him, delegating the drafting of the will to his junior associate 
who reported to him did not solve the conflict. Sager had a very close 
familial relationship with the elderly client, who was vulnerable and 
had become very dependent on him. While the panel did not find 
evidence of intent to manipulate or exercise undue influence, the 
breaches were nonetheless serious and created a risk of harm to his 
client’s interests.

The panel considered Sager’s extensive experience of 22 years in prac-
tice, his lack of professional conduct record and the large volume and 
content of character references provided. While he acknowledged at 
the facts and determination phase that he breached the BC Code, he 
did not acknowledge that the breaches constituted professional mis-
conduct. The panel also considered the range of sanctions in similar 
cases.

The panel ordered that Sager:

1. pay a fine of $20,000; and

2. pay costs of $20,225.69.

dOuglas JOsePh william hammOnd
West Vancouver, BC
Called to the bar: May 20, 1988
Written materials: May 21, 2020
Panel: Brook Greenberg, chair, Donald Amos and H. William Veenstra, QC
Decision issued: June 22, 2020 (2020 LSBC 30) 

Counsel: J. Kenneth McEwan, QC and Laésha J. Smith for the Law Society; 
Patrick F. Lewis for Douglas Joseph William Hammond

faCts 

douglas Joseph William Hammond practised as a sole practitioner 
primarily in the areas of corporate, commercial and real estate law. 
Between 2014 and 2016, he provided legal work for investors, officers 
and consultants of a British Columbia company. Some of this legal 
work was referred to him by another lawyer who acted as corporate 
counsel for the company. Hammond had known the other lawyer for 
around 30 years and considered him to be trustworthy.

The other lawyer advised Hammond that an investor wished to make 
a further investment of US $474,000 in the company in tranches, 
which were based on achievement of performance milestones agreed 
to by the investor and the company. Hammond understood from 
both the other lawyer and the investor that the investor and the com-
pany wanted the investment funds to be held in a lawyer’s trust ac-
count to provide certainty that the funds were in place and to assure 
timely payment.

The other lawyer advised Hammond that, because there was a con-
flict of interest between the company and the investor, he could not 
act on behalf of both parties and needed other counsel to be involved. 
A vice-president of the company sent an email introducing Hammond 
and the investor to each other and advised that Hammond could help 
with the “US $500,000 escrow.”

Hammond spoke with the investor by phone and requested identifica-
tion documents. He then received scanned pictures of the documents 
by email. He did not meet with the investor to verify his identity. 

Hammond opened a US dollar trust account. He emailed the terms 
of engagement to the investor, which included that Hammond would 
hold funds in trust and would pay out amounts as directed, would 
charge $200 for processing each payment, was acting solely for a 
company for which the investor was the sole director and officer, was 
not acting for the investor or the other corporation and was merely 
facilitating the transfer of money and not advising or determining 
whether performance milestones had been met.

The investor deposited a bank draft of US $474,000 into the trust 
account and instructed Hammond to make a payment to another 
company that the other lawyer advised was a subsidiary of the cor-
poration. Hammond paid $473,000 to the company through five 
payments in accordance with directions provided by the investor. 
 Hammond took a fee of US $200 from the funds held in trust for each 
of the five payments, resulting in a net payment of $1,040 after bank 
fees. He did not provide any other services. He did not make or record 
inquiries with respect to the performance milestones or other terms 
relating to the investor’s further investment or payments.

admissiOn and determinatiOn

Hammond admitted his conduct constituted professional mis-
conduct. 

https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1427


SUMMER 2020  •  BENCHERS’ BULLETIN    37

REgulATION of  the PROFESSION

The panel accepted Hammond’s admission of professional miscon-
duct. The panel noted that Hammond’s conduct pre-dated the adop-
tion of Rule 3-58.1(1), which prohibits lawyers from allowing funds to 
be deposited into or disbursed from a trust account where no related 
legal services were provided. Nevertheless, prior to this rule, lawyers 
were obligated to make and record inquiries of any client who sought 
the use of a trust account without requiring any substantial legal 
 advice.

disCiPlinary aCtiOn

Hammond and the Law Society jointly submitted that the disciplin-
ary action should be a two-week suspension and payment of costs of 
$1,000.

The panel considered the serious nature of the conduct, Hammond’s 
lack of prior discipline history, his acknowledgement of misconduct 
and cooperation with the investigation, the range of penalties im-
posed in similar cases and the fact that there was no evidence of loss 
or fraud.

The panel agreed with the proposed sanction and ordered that 
 Hammond:

1. be suspended for two weeks; and

2. pay costs of $1,000.

dOuglas Bernard ChiassOn
Squamish, BC
Called to the bar: May 18, 1990
Written materials: December 10, 2019
Panel: Tony Wilson, QC, chair, Darlene Hammell and Lindsay R. LeBlanc
Decision issued: June 30, 2020 (2020 LSBC 32)
Counsel: Ilana Teicher for the Law Society; Douglas Bernard Chiasson 
 appearing on his own behalf

faCts 

douglas Bernard Chiasson is a sole practitioner who practises 
 primarily in the areas of family law, residential real estate law, civil 

litigation, including motor vehicle plaintiff work, and wills and es-
tates. In 2013, a client met with Chiasson to discuss a civil claim for 
sexual assault and instructed him to commence the claim. Chiasson 
advised the client that the claim should be brought in small claims 
court but did not advise the client on any possible attendant employ-
ment or human rights issues. This was the only sexual assault file he 
had ever taken on.

Between 2013 and 2018, Chiasson and the client corresponded about 
the case. The client continued to follow up with Chiasson with in-
creasing frustration and urgency. Chiasson took no substantive steps 
on the client’s file and did not answer the client’s reasonable requests 
for information.

The client complained to the Law Society, which notified Chiasson 
about the complaint. Chiasson wrote a letter to the Law Society in 
which he agreed that the client communicated with him, he failed to 
respond to the client’s requests and he failed to engage and act on the 
client’s behalf. He sent a personal apology and returned the $1,130 
retainer to the client.

admissiOn and determinatiOn

Chiasson admitted his conduct constituted professional misconduct, 
and the hearing panel accepted his admission.

disCiPlinary aCtiOn

The panel considered the serious nature of the conduct, which in-
volved a failure to advance the client’s file for a period of five years. 
As a result, the client suffered undue stress, confusion and frustra-
tion. The panel also considered his professional conduct record, which 
revealed similar issues around procrastination and quality of service.

The panel approved the proposed sanction agreed to by Chiasson and 
the Law Society and ordered that he pay:

1. a fine of $10,000; and

2. costs of $1,000.v

https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1430&t=Chiasson-Decision-of-the-Hearing-Panel
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