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Making progress on several fronts

by Don Avison, QC

| AM DELIGHTED to begin this update on
Law Society operations with news that our
offices will once again be open to the pub-
lic as of July 19, 2021. After 16 challenging
months, Dr. Bonnie Henry and Premier John
Horgan's recent announcement that vacci-
nation rates have enabled the province to
move to step 3 of BC’s Restart plan is en-
couraging. While Law Society staff in all de-
partments have had access to the building
over this time, to work steadily to respond
to the needs of the public and the profes-
sion, we look forward to welcoming those of
you who have business that requires meet-
ing in person.

Health and safety will continue to be
our top priority. As part of the Law Soci-
ety’'s communicable disease prevention
plan, we ask everyone to self-assess before
entering the premises and avoid coming to
the building if experiencing fever or chills,
coughing or other cold or flu-like symp-
toms. For the time being, everyone — in-
cluding staff — will be required to wear a
mask in the elevators and common areas
inside the building. Guests are asked to
check in with our 8th-floor reception upon
arrival. | anticipate that many of these
measures will be relaxed over time, as more
British Columbians are fully vaccinated.

| am also pleased to report that the
Indigenous Cultural Awareness training
course has been shared with a pilot group
who we asked to test the functionality of
the learning platform and provide feed-
back on the modules. | have had the op-
portunity to review the materials, much
of which touch upon the uniqueness of the
British Columbia context. While we may
expect some edits as a result of what we
hear from the pilot group, | am confident
that lawyers who study the modules over
the next year or two will find the course
engaging.

This course comes at a critical time
in our history. The unmarked graves of
hundreds of Indigenous children buried
at residential schools in Kamloops, at St.
Eugene Mission near Cranbrook, and in

Saskatchewan are the first of what is ex-
pected to be further sites that confirm
what survivors told the Truth and Recon-
ciliation Commission. People are more mo-
tivated than ever to learn the full history
of Canada and the laws and policies that
allowed children to be taken from their
families and put into residential schools.
The lawyers | talk to are more motivated
than ever to learn the role our profession
has played, what is being done to deal with
the legacy of residential schools and what
we can do to advance reconciliation. For
many, this course is just the start.

These past few months, the Law So-
ciety was reminded that truth and recon-
ciliation is needed closer to home. A recent
discipline matter revealed deficiencies in
our current system and the limitations of
the conventional adversarial process when
it comes to the unique needs of vulnerable
people. No one at the Law Society who was
involved with the case was happy with the
outcome. The Benchers have established
an Indigenous Engagement in Regulatory
Matters Task Force that will examine our
regulatory processes and make recom-
mendations to the Benchers to accommo-
date the full participation of vulnerable and
marginalized complainants and witnesses,
particularly Indigenous persons. The task
force will consult the Truth and Reconcili-
ation Advisory Committee as part of the
process of finalizing terms of reference to
be approved by the board. | am committed
to providing future updates on the progress
we are making on this important front.

On another front, in June, the Law
Society approved the first piloted legal
services to evaluate in the innovation
sandbox. While these proposals were from
service providers who are not lawyers, the
Law Society encourages law firms who
have ideas for the delivery of innovative
legal services or business structures requir-
ing some relief from current regulatory re-
quirements to tell us about what they have
in mind. Service providers in the innovation
sandbox will still be monitored through a
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regular reporting requirement and must
limit services to what is set out in a “no ac-
tion” letter. With these first approved pi-
lots, we are on our way to improving the
availability of at least some legal help for
consumers who are unable to access the
services of a lawyer.

Finally, | wish to report that the Law
Society launched a series of virtual town
halls to engage members of the profession
and receive direct feedback on regulatory
measures we can pursue and implement

that help the delivery of legal services to
the public. The first of these two sessions
were focused on the impact the pandemic
has been having on mental health. Since
then, we have held several “regional” vir-
tual town halls to learn more about which
regulatory measures adopted during the
pandemic have been helpful, which have
not, and what other regulatory reforms
the Law Society should be considering.
The Benchers and Law Society staff are re-
viewing what we heard, which will inform
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future policy development. Participants
who attended these sessions also have
told us that they would like to see more
events like these, and | believe that view
has merit.

Until my next update, | wish you all
well. It has taken a lot of hard work and
sacrifice for British Columbia to reach this
stage of pandemic recovery. I'm hope-
ful many of you will find time for a well-
deserved break to refresh and to enjoy the
summer weather. <

Nominations now open for four Law Society awards

THE LAW SOCIETY is inviting nominations
and applications for four awards recognizing
excellence in the legal profession:

+ the Excellence in Family Award, which
recognizes lawyers who have contrib-
uted to the advancement of justice for
families;

the Award for Leadership in Legal Aid,
which recognizes lawyers who have
demonstrated exceptional commit-
ment to the provision of legal aid in
BC;

the Equity, Diversity and Inclusion
Award, honouring an individual who
has made significant contributions to
diversity and inclusion in the legal pro-
fession or the law in BC;

the Pro Bono Award, which recognizes
lawyers who have demonstrated ex-
ceptional commitment to the provi-
sion of pro bono in BC.

Law Society gold medals

The deadline for submitting nominations
or applications is 5:00 pm on October 4,
2021. The awards will be presented to re-
cipients at the Law Society’s Recognition

Dinner taking place on Friday, December
3,2021.

For criteria and nomination instruc-
tions, visit our website (About Us > Awards

and Scholarships).

Each year the Law Society awards gold medals to the graduating
law students from the University of British Columbia, University of
Victoria and Thompson Rivers University faculties of law who have

achieved the highest cumulative grade point average over their
respective three-year programs.

In 2021, gold medals were presented to Paige Mueller of TRU
(pictured left), Scott Garoupa of UBC (right) and Amy Wong of UVic

(not pictured).<»

ABOUT THE AWARDS

The awards are original works of art by Rod
Smith, a Kwakwaka'wakw sculptor based
in Qualicum Beach, best known for his
precise, elegant hand-painted, Indigenous-
themed abstract images.

A variety of colour schemes distin-
guish each of the categories:

* Excellence in Family Award - red and
black, signifying bloodlines;

« Award for Leadership in Legal Aid -
green and black, alluding to trees and
growth in the field;

« Equity, Diversity and Inclusion Award
— colours change each year, to repre-
sent diversity;

* Pro Bono Award - blue, grey and

white, colours associated with clarity
and communication. <
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Harry Cayton appointed for governance review

THE LAW SOCIETY’S board has appointed
Harry Cayton to conduct an independent
review of Law Society governance and how
it meets the needs and priorities of a diverse
public and legal profession. Cayton’s re-
view will examine the Society’s governance
structure, how it assists or inhibits the de-
livery of the legal regulator’s core purpose
and statutory functions, how it enables and

supports equity, diversity and inclusion, and
whether it achieves best practice in regula-
tory governance.

A former CEO of the UK's Professional
Standards Authority, Cayton is a leader
in the field of professional regulation and
has provided reviews and advice to a num-
ber of professional regulators around the
world. In 2018, he completed a review of

the College of Dental Surgeons of British
Columbia which informed changes in the
college’s governance that address the pub-
lic interest.

Cayton has commenced his review
and a final report is expected by the end
2021. Further information about the re-
view’s terms of reference are available
here <

Innovation sandbox open for business

THE INNOVATION SANDBOX has autho-
rized a first wave of service providers to
pilot legal services to consumers in British
Columbia. Approved pilots include legal
research and guidance for unrepresented in-
dividuals with dementia and their families, a
digital app to facilitate settlement negotia-
tions, digital platforms for wills, powers of
attorney and pre- and post-nuptial agree-
ments, and limited-scope legal representa-
tion for ticket disputes and matters before
the CRT and certain other tribunals, traffic
court and small claims court.

The point of sandboxes is to establish
a safe space for innovation, a place where
current regulations are relaxed to enable

experiments in new types of services that
could benefit the public. Pilots that are
authorized must adhere to conditions that
are set out in a “no action” letter. The pi-
lots are then monitored through regular
reporting requirements to see whether the
benefits of the services outweigh any risks
or harms to the public.

In a series of virtual consultations held
by the Access to Justice Advisory Commit-
tee to hear from members of the legal pro-
fession from across the province, lawyers
at each of the sessions endorsed the inno-
vation sandbox as a way to allow lawyers
and others to think about solutions for im-
proving access and to bring forward ideas.

2021 Law and the Media Workshop video now available

On April 28, more than 80 participants
across the province and country attended
a virtual Law and the Media Workshop,
organized by the Law Society and the
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Jack Webster Foundation to
refresh and enhance journal-
ists’ knowledge of the laws on
reporting and journalism.

This year’s workshop fol-
lowed the fictional story of
an anonymous tipster who
claimed to have found a
missing child decades later.
A panel of experts tracked an unfolding
scenario and provided insights on navigat-
ing anonymous tipsters, prison and court
access, publication bans and potential for
defamation. Attendees heard from media

Lawyers and law firms are invited to
propose their own innovative ideas and
structures that are prohibited by regula-
tion and may require relaxing the current
rules. The Utah sandbox, for example, has
garnered applications from law firms wish-
ing to invite equity partners from outside
the legal profession into their firms. Le-
gal tech solutions are being proposed in
other jurisdictions. All ideas to make reli-
able, accurate and ethical services and
outcomes available to more people will be
considered.

Further information about the innova-
tion sandbox, including how to submit a
proposal, is available on our website. <+

lawyer Dan Burnett, QC, investigative
reporter John L. Daly at CKNW 980, city
editor Cassidy Olivier at the Vancouver
Sun and the Province, and Farid Muttalib,
legal counsel for CBC/Radio-Canada.

The workshop received very positive feed-
back: 93 per cent of attendees surveyed
said the workshop improved their under-
standing of the legal issues around report-
ing and journalism and 97 per cent said
the panellists were excellent or good.

A recording of the workshop is available
on the Law Society’s YouTube channel. <
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THE DISCOVERIES OF unmarked graves
near former residential schools across
Canada this year mark an important wa-
tershed moment for our country. The news
reaffirmed what Indigenous communities
knew for years, as well as the findings of
the Truth and Reconciliation Commission.
Canadians must acknowledge the harms
our country imposed on Indigenous peoples
and work together to ensure our institu-
tions, systems and policies do not cause
more trauma.

The Law Society recognized the need

In 2020, the Law Society established the
Mark Andrews Excellence in Litigation
Award to recognize lawyers with outstand-
ing lifetime achievements in litigation.
The Law Society President and the Chief
Justices of the Court of Appeal and the Su-
preme Court will select a recipient when
there is a candidate of merit.

Further information about the award,
including criteria and nominations, are
available on our website.

The Law Society and the Continuing Legal
Education Society of BC are hosting a Men-
tal Health Forum on Tuesday, September
14 from 9 am to 12 pm, to bring together
the legal community to share practical
strategies as to how practitioners, firms
and other legal employers can actively
work toward improving mental health
within the profession. This dynamic three-
hour event will include a collaborative dis-
cussion about the steps legal employers
can take to address these issues, with input

to do this work in its 2021-2025 strate-
gic plan, which included an objective to
address the unique needs of Indigenous
people within our regulatory processes. A
recent discipline matter, involving a lawyer
who inadequately supervised his employ-
ee and exposed residential school survi-
vors to a risk of substantial harm, further
highlighted some of the deficiencies in the
current process and the limitations of the
conventional adversarial process for the
participation of vulnerable people.

To address this gap and to advance

from firms and employers of various sizes
and experts that provide wellness support
and resources to lawyers.

Registration is open here and more de-
tails will be made available soon.

Lobat Sadrehashemi, senior counsel and
clinic lead at the Immigration and Refugee
Legal Clinic in Vancouver, was appointed a
judge of the Federal Court. Madam Justice
Sadrehashemi replaces Mr. Justice Keith M.
Boswell, who retired effective January 29,
2021.

Lauren Blake, principal lawyer at Leg-
acy Tax + Trust Lawyers in Vancouver, was
appointed a judge of the Supreme Court of
British Columbia. Madam Justice Blake re-
places Mr. Justice Harry Slade (Vancouver),
who elected to become a supernumerary
judge effective March 31, 2021.

Jan Brongers, senior general counsel
at Justice Canada in Vancouver, was ap-
pointed a judge of the Supreme Court of
British Columbia. Mr. Justice Brongers re-
places Mr. Justice Mark McEwan (Nelson),
who resigned on August 31, 2020.

Julianne K. Lamb, QC, a partner at
Guild Yule LLP in Vancouver, was appoint-
ed a judge of the Supreme Court of British

the Law Society’s strategic initiative, the
governing board of Benchers created an In-
digenous Engagement in Regulatory Mat-
ters Task Force, with a proposed mandate
to examine our regulatory processes and
make recommendations in accordance
with terms of reference that are still to be
determined. In the next months, the task
force will actively engage and consult with
Truth and Reconciliation Advisory Com-
mittee on the scope of this review and to
finalize the terms of reference to be ap-
proved by the board at a later date.

Columbia. She replaces Mr. Justice Trevor
C. Armstrong (New Westminster), who
elected to become a supernumerary judge
effective January 16, 2021. Madam Justice
Lamb was a Bencher for Vancouver County
from 2020 until her appointment to the
Bench.
Sheila Archer was appointed a judge
of the Provincial Court in Nanaimo.
Lorianna Bennett was appointed a
judge of the Provincial Court in Kamloops.
Dannielle Dunn was appointed a
judge of the Provincial Court in Abbotsford.
Derek Mah was appointed a judge of
the Provincial Court in Richmond.

As of April 1, 2021, the Gladue report pro-
gram in BC is being administered by the BC
First Nations Justice Council (BCFNJC). De-
fence counsel can request a Gladue report
through the BCFNJC by going to their web-
site. Defence counsel will need to sign up
for an account with the Gladue Informa-
tion Management System (GIMS).

There is information on the website on
how to do so, along with a video on how to
use GIMS.
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THE LAW SOCIETY protects the public by
taking action against individuals and busi-
nesses that are not authorized to provide
legal services and are not approved partici-
pants in the innovation sandbox initiative,
where they pose a significant risk of harm
to the public.

Between March 2 and July 12, 2021,
the Law Society obtained two written
commitments from individuals to cease
engaging in unauthorized practice of law.
These individuals put the public at risk by
performing unregulated and uninsured le-
gal services or by misrepresenting them-
selves as lawyers. If they break their com-
mitments, the Law Society may obtain a
court order against them.

THE @ LAW
FOUNDATION

OF BRITISH COLUMBIA

In 2005, the Law Foundation’s board of
governors approved an initiative that pro-
vides funding to non-profit organizations
without the resources to hire an articled
student. Over the past 16 years, the Public
Interest Articling Fellowships program has
continued to grow.

As of early 2021, the Foundation had
funded 33 articling positions at various
public interest advocacy groups and clini-
cal programs staffed by BC law students.
Following a 2019 evaluation of the existing
articling grants, the Foundation approved
permanent funding for articled students at
seven of these organizations.

Based on feedback from organizations
that have benefitted from articling fellow-
ships, the Foundation updated its approach
to address the challenges often faced by
newly called lawyers after articling in pub-
lic interest organizations, and the need to
further develop capacity among public in-
terest organizations and community-based
legal clinics in BC. For 2021, new articling
grants include an option for organizations
to hire back their articled student for a year
after they are called to the bar (including
the cost of the Professional Legal Training

+ SUMMER 2021

The Law Society also obtained two
court orders prohibiting the following indi-
viduals from engaging in the unauthorized
practice of law.

+ On April 6, 2021, Mr. Justice Ronald S.
Tindale granted an order prohibiting
Gerald Clement, of Alberta, from en-
gaging in the practice of law and from
commencing, prosecuting or defend-
ing a proceeding in any court in BC
other than in his own name.

On June 24, 2021, Mr. Justice Joel R.
Groves granted an injunction against
Christopher James Pritchard, aka
Christopher James, prohibiting him
from referring to himself as being a

Course and Law Society membership for a
year).

This year, new articling grants were
made to the following organizations:

* BC Law Institute;

+ Disability Alliance BC;

+ Ecojustice;

 Immigrant and Refugee Legal Clinic,

hosted at Immigrant Services Society
of BC;

+ Kamloops and District Elizabeth Fry
Society - Clinical Program;

» West Coast Environmental Law;
+ West Coast Prison Justice Society.

Groups that received articling grants in
2020 can also take advantage of the hire-
back option. Sources Community Resourc-
es Society was funded to hire back their
current articled student.

With these grants, the Law Founda-
tion looks forward to fostering a strong
bar that values public interest work and
providing needed services to people across
the province.

The Law Foundation has established a Le-
gal Research Fund of $120,000 per year.

Counselor at law, lawyer, counsel, or
any other title that connotes that he
is entitled or qualified to engage in
the practice of law. Pritchard is also
prohibited from practising law and
from commencing, prosecuting or
defending a proceeding in any court
other than representing himself as an
individual party to a proceeding act-
ing without counsel solely on his own
behalf. The Law Society was awarded
its costs.

To read the orders, search by name in the
Law Society’s database of unauthorized

practitioners.

The purpose of the fund is to support legal
research projects that “advance the knowl-
edge of law, social policy and the adminis-
tration of justice.”

The Law Foundation is accepting ap-
plications for the fund, which is open to:

* members of the law faculties at
Thompson Rivers University, the Uni-
versity of British Columbia and the
University of Victoria, as long as the
application is submitted through their
dean;

« members of other faculties in British
Columbia, as long as the research is
law related and the application is sub-
mitted through their dean;

« members of the BC legal profession
who can demonstrate they have the
background, interests and capacity to
carry out the proposed project; and

non-profit organizations with exper-
tise in carrying out legal research.

The maximum amount available for each
project is $20,000. The deadline for appli-
cations is September 10, 2021.

Details of the areas of encouragement
and how to apply can be found on the Law
Foundation website.
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Kim Carter

Gaynor C. Yeung

PLEASE JOIN US in welcoming Kim Carter,
elected in the June 16, 2021 Kamloops by-
election, and Gaynor C. Yeung, elected in
the July 16, 2021 Vancouver by-election.
Kim was called to the bar in 2008. She
began her law practice in family law and
then transitioned to sole practice, focusing
in the areas of family law and child protec-
tion. In 2019, Kim joined Legal Aid BC as

their staff lawyer at the Parents Legal Cen-
tre (PLC) and is now managing lawyer for
both Kamloops and Williams Lake PLCs.

In her professional capacity, Kim is a
member of the Family Court Users Com-
mittee and has frequently guest lectured
at Thompson Rivers University’s Faculty
of Law, participated as a keynote speaker
for the Federation of Asian Canadian Law-
yers’ BC Chapter and provided mentorship
through the CBA’'s Women Lawyers Forum,
Kamloops section.

Gaynor is a litigator and partner at
Whitelaw Twining. Since being called to
the bar in 1996, she has practised insur-
ance law, litigating a broad array of mat-
ters but primarily focusing on personal
injury and professional negligence claims.
She has defended and advanced cases at
all levels of court in British Columbia. Re-
cently, Gaynor expanded her practice to

FROM THE RULE OF LAW AND LAWYER INDEPENDENCE ADVISORY COMMITTEE

First published in The Globe and Mail, April 12, 2021

AUTHORITIES IN HONG KONG have re-
cently arrested citizens there for protesting
legislative changes imposed by the Chinese
government. Even lawyers have been ar-
rested simply for representing people who
participated in the demonstrations or who
are critical of the Hong Kong administration
or of Beijing. Those who value democracy
and the rule of law should find this alarm-
ing, as the number of authoritarian states
surges.

One of the features of authoritar-
ian governments is that they become un-
comfortable when citizens protest their
actions — and even more so when the
legality of their actions is questioned. In
most authoritarian states, judges are not
always fully independent of the state and

therefore frequently side with the state’s
decisions, but legal challenges can never-
theless make a regime look bad.

Most individuals would find it difficult
to manoeuvre through a legal system on
their own, particularly when facing a state
with significant resources to suppress any-
one challenging it. Many of these people
look to a lawyer to assist them through
that process, and so authoritarian regimes
can most easily prevent a case brought
against it by preventing a lawyer from rep-
resenting them. Warning against taking on
cases involving the government is an effec-
tive approach to discouraging lawyers; jail-
ing lawyers, stripping them of their ability
to practise law and submitting them to the
possibility of severe depredations, perhaps

include mediation. She is currently recog-
nized by the Best Lawyers in Canada as a
leading litigator in both insurance law and
personal injury litigation.

Throughout Gaynor’s career, she has
been an active volunteer in the legal com-
munity. In 2018, the Vancouver Bar Asso-
ciation recognized Gaynor with the Peter S.
Hyndman Mentorship Award for her work
with students and junior practitioners.
She continues to mentor our next genera-
tion of lawyers through the CBA's Women
Lawyers Forum, the Federation of Asian
Canadian Lawyers, and the Peter A. Allard
School of Law (as well as guest lecturing at
the university and at VBA programming).
She has recently completed her second
term as a member of the Advisory Com-
mittee to the Judicial Council. Gaynor is a
volunteer for the Lawyers Assistance Pro-
gram and Access Pro Bono.

torture, is even more effective.

China has been doing this for a num-
ber of years. Because the state controls the
licensing of lawyers in China, some lawyers
representing clients who challenge state
activities have simply had their licences
taken away. Persistent lawyers, or ones
who act on matters of particular sensitiv-
ity, have been arrested. A number of hu-
man rights lawyers have been jailed for
crimes such as inciting subversion of state
power. More ominously, some lawyers rep-
resenting clients who challenge the actions
of the Chinese government have simply
disappeared.

continued on page 11
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EACH YEAR, THE Law Society invites BC
secondary school students to enter an es-
say contest on the rule of law. The contest is
intended to enhance students’ knowledge
of and willingness to participate actively in
civic life.

From anti-war protestors burning their
draft cards in the 1960s to “Tank Man”
standing in Tiananmen Square in 1989,
civil disobedience has played a key role
throughout history in creating a sense of
discomfort to enact change. Civil disobedi-
ence is the purposeful defiance of the law
to peacefully protest. When more palat-
able and legal methods have been exhaust-
ed, civil disobedience calls attention to the
issue at hand, and orders a reassessment
of justice in the law." Henry David Thoreau
introduced this concept in his essay “On
the Duty of Civil Disobedience,” in which
he wrote “let every man make known what
kind of government would command his
respect, and that will be one step toward
obtaining it.”? With regards to the rule of
law, civil disobedience presents a compli-
cation. The rule of law is fundamental in
democratic societies, despite differences in
interpretation and application. At its most
basic, the Rule of Law protects order and
mandates objectivity in the legal system.
The Supreme Court of Canada described
the Rule of Law as conveying “a sense of
orderliness, of subjection to known legal
rules and of executive accountability to le-
gal authority.” There are 4 key principles:
the government enacts law transparently,
the law is clear and applied equally, the law
governs the actions of government and pri-
vate persons and their relationship, and the
courts apply the law independently of po-
litical or outside influence. Thus, the Rule
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There were two topics for this year's
essay contest:

Topic 1: How does civil disobedience im-
pact the rule of law?

Topic 2: What role does the rule of law
have in advancing reconciliation with

of Law and its principles protect the rights
of citizens to equality and justice.* The re-
lationship between civil disobedience and
the Rule of Law, both historically crucial to
the development and maintenance of de-
mocracy, is worth exploration.

There are a variety of perspectives to
be offered and questions to be assessed on
this matter. In the interest of preserving
long-term democracy, civil disobedience
and the rule of law must be viewed as fun-
damental and connected.

The Rule of Law outlines that no in-
dividual is above the objective law. This
raises an interesting philosophical debate:
to what extent should people follow the
law? Thomas Hobbes introduced the So-
cial Contract Theory, which is the “mutual
transferring of right,”® noting that we re-
lease our “right to everything” in exchange
for protection from the state. This transfer,
thus, is consent to the laws of the state.
One relinquishes their political obligation
when, and only when, the state either
threatens or stops protecting its citizens’
right to life. Later theories of the social
contract are not absolutist. John Locke, for
example, prioritizes the protection of nat-
ural rights to “life, liberty, and property”®
by the state, and thus, political obligation
is dependent on whether or not these
rights are preserved. Locke has been highly
influential in the adoption of constitutions
in various democratic states, including
Canada. Interestingly, section 52(1) of

Indigenous people?

* Winner: Tianna Lawton,
Mulgrave School

¢ Runner-up: Ireland Waal,
Sardis Secondary School

the Constitution Act, 1982 declares that
Canada’s constitution is the supreme
law of Canada.” This means that any law
that is “unconstitutional” is “of no force
or effect.”® Here, civil disobedience can
prompt an evaluation of the constitution-
ality of a particular law. Direct civil disobe-
dience — the purposeful breaking of the
law that the perpetrator wants changed —
can be especially influential. One example
of where this notion of unconstitutionality
was successfully applied was in the R. v.
S.A. case in Alberta in 2011. A young person
was deemed to be trespassing on public
transportation on multiple occasions, be-
cause of a previous ban on her use of the
Edmonton public transit system. In this
case, the court found that banning people
from public property that generally the
public has open access to is in violation of
the right to liberty defined under s.7 of the
Charter. This example is one in which civil
disobedience protected the rights and free-
doms of our democracy. Here, and in many
other cases of civil disobedience, the rule
of law was strengthened by adapting a law
deemed unjust and unconstitutional, and
thus not commanding the respect of the
society in which it is meant to serve. Civil
disobedience contests laws that no longer
suit the needs of the public, thus allowing
for the maintenance of a respected legal
system and rule of law. This opportunity
for progress in the legal system concur-
rent with social evolution is a key aspect of



democracy that has allowed it to survive.

On the other hand, some believe that
civil disobedience is a disrespect to the
rule of law. As citizens of a system which
upholds liberty, there is an expectation to
respect and not seek to undermine the very
laws that allow for the rights of citizens.
The rule of law, in indicating that the law
is above all individuals, prevents people
from releasing themselves from their ob-
ligation to obedience. By defying the law
through civil disobedience, one is placing
their own moral compass and normative
ideas above the law, which is a disrespect
to the rule of law.”® However, if a law is
morally questionable, why should one
follow it? Many believe, in fact, that laws
which conflict with morality are not to be
followed at all. In the R. v. Drainville case,
the defendant was charged with mischief
for participating in a protest/blockade. He
did not deny that he disobeyed the law, but
used a colour of right defence to argue that
he believed in his moral right to his crimi-
nal acts according to the superior laws of
God." Justice Fournier denied the appli-
cability of this defence, and noted that in
conflicts “between our ‘legal’ rules and our
‘moral’ rules, courts invariably have ruled
in favour of ... the rule of law.”" The posi-
tion that civil disobedience disrespects the
rule of law is not exactly correct, however,
because civil disobedience is purposeful,
perpetrators understand the legality — or
lack thereof — of their actions, and that
they could be punished by the court as a
result. Civil disobedience is not revolution:
rather than denying the legitimacy of law
in general, the civil disobedient accepts
the system of laws and their authority, but
seeks to change one specific rule. They act
within the frame of legal authority and the
rule of law, whereas the revolutionary ne-
glects that frame.™

Justice Fournier’s conclusion in the R.
v. Drainville case raises further philosophi-
cal questions about the role of morality in
the law. There are two rival views on this:
natural law theory and legal positivism.
Natural law operates off of the assumption
that humans hold natural rights. Support-
ers of natural law believe that legal sys-
tems have a purpose of justice. Laws that
do not adhere to this purpose of justice are
not in fact laws, and are rather corruptions
of the law. This view largely advocates for

the use of morality in law. Of course, there
are laws that are strictly practical, such
as jaywalking laws. A natural law theorist
notes that these laws are to be followed,
as long as they respect justice and the in-
herent rights of people. If not, there is no
moral or legal obligation to obey." How-
ever, this system would raise complexity
about which ethical view would be accept-
able for the legal system — consequential-
ism, deontology, or religious rules? On the
opposing side, legal positivism supports
the separation of legality and morality.
For something to be a valid law, it must be
imposed by a certain authority, follow a
specific procedure, and be enforced in so-
ciety.” HLA Hart highlights the “separation
thesis,” which dictates that legal validity/
right/justification is not defined by moral
validity/right/justification and vice ver-
sa.'® The more widely accepted legal posi-
tion, particularly when discussing the rule
of law, is Lon Fuller’s view on natural law.
He accepts that a legal system can be for-
mally just, but still have specific laws that
are not. This society would be one with a
rule of law: similar cases must be treated
as similar, there is no punishment without
crime, and there is no crime without pre-
existing and publiclaw."”

At one point, residential schools were
written into Canadian law under the Indian
Act. At one point, Japanese internment was
written into Canadian law under the War
Measures Act.

Both of these unjust laws had no place
in a democracy, and were removed. Civil
disobedience, a method of protest for un-
just laws such as these, is beneficial for a
healthy democracy. It ensures that the law
advances with society, orders the re-eval-
uation of unjust laws after legal methods
have been exhausted, and ensures that the
society in which we live is one that main-
tains our rights and freedoms — includ-
ing the rule of law. Civil disobedience and
the rule of law are not mutually exclusive:
civil disobedience aids in the establishment
and maintenance of the rule of law, and
the rule of law ensures that these cases
and reassessments of the law are treated
equally and fairly. Both the rule of law and
civil disobedience have been, and will con-
tinue to be, fundamental to our democratic
society.
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“If a plant cannot live according to its na-
ture, it dies; and so a man,” declared Henry
David Thoreau in regards to civil disobedi-
ence in the mid 19th century. The idea of
civil disobedience has been at the forefront
of civil law for generations, and demo-
cratic global societies are nothing short of
fervent when it comes to this concept. The
main goal of civil disobedience is to dem-
onstrate the unjust nature of a particular
law and to move society toward changing
that law for the better. This is not to as-
sume that the entire legal system is unjust,
but a particular policy or bill that has been
passed. From a traditional standpoint, one
would say that civil disobedience under-
mines the rule of law; however the reality is
quite the opposite. There is an undeniable
correlation between civil disobedience and
the Rule of Law when it comes to striking
down unjust, discriminatory laws. The Rule
of Law in its most simple definition being
that all persons, institutions, and entities
are accountable to laws that are: publicly
promulgated, equally enforced, and inde-
pendently adjudicated. Civil disobedience
allows a nation’s citizens to be granted
justice, ensures that their rights and free-
doms as granted by the Canadian Charter
remain protected, and progress as an ever-
changing society.

When civilians go against a specific
law that they view as unjust, social rights
movements are born. Civil disobedience
can strengthen the Rule of Law by lead-
ing to the corrections of unfair or seriously
wrong laws before further discrimination
can occur. Many social rights movements
are created to protest against specific laws
oractionsthatoccur underthe law. Arecent
and relevant example of this is the “Black
Lives Matter” movement, the “Me Too”
movement and “The Women'’s March.” In
each of these examples, individuals both
nationally and globally participated in
various forms of civil disobedience that
led to changing laws or behavioural habits
within the legal system that actively dis-
criminated against a specific demographic
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or group of people (Lebron #76). During
these times, there were laws in place that
deliberately discriminated against certain
individuals while actively benefiting oth-
ers under the law. A more specific example
is that women were legally not allowed to
vote until 1918 due to the Persons Case
(Lahey #404). This, by nature, is problem-
atic and goes against the Charter in many
ways; however, it was only amended due
to the demand for justice that occurred
through the non-cooperation of the “fa-
mous five.” Although there will always be
critics of civil disobedience, engaging with
these movements leads to substantial
change and justice while creating a larger
community of understanding within the
legal system. Another crucial example of
young people engaging in civil disobedi-
ence as a “call to action” to elected of-
ficials is the “Fridays for Future” climate
strikes (Thackeray #243). Students of all
ages engaged in resistance by not attend-
ing school and instead choosing to spend
their Friday striking as a result of feeling
dissatisfied with the lack of environmen-
tal related action from their government.
This is a prime example of how acts of civil
unrest force the government and lawmak-
ers alike to reflect and correct previously
mishandled situations (Thackeray #248).
With these acts of civil disobedience, the
justice system was reminded to reflect on
the rule of law and what it entails. Elected
officials were also reminded of the crucial
relationship between the way laws are en-
forced and the impact this has upon peo-
ple, as well as the importance of equality
under the law. Without civil disobedience
or the social emphasis on improving indi-
vidual and collective rights, the legal sys-
tem would remain flawed indefinitely.

The “Equality Rights” section under
the Canadian Charter of Rights and Free-
doms states that “all persons, entities, or
institutions must be held accountable un-
der equally enforced laws,” and therefore
has led to a heavy emphasis on laws being
non-discriminatory by specific definitions

in the justice system (Canadian Charter of
Rights and Freedoms). Civil disobedience
and social justice movements take this
into consideration and fight for equality
rights to be protected under law. The sole
purpose of civil disobedience is to fight for
the protection of equality as outlined in
the Canadian Charter and in several other
official documents (Canadian Charter of
Rights and Freedoms). Section 52(1) of the
Constitution Act, 1982 states that any law
that is inconsistent with the provisions of
the Constitution is “of no force or effect”
(Koshan).

Statutes which conflict with the Con-
stitution are essentially invalid and tech-
nically do not become law. This particular
section of the Constitution Act has been
outlined incontestably with the main goal
being to deter governments from passing
unjust or harmful laws (Koshan). This fur-
ther proves that social justice movements
and protests are not technically classified
as forms of civil disobedience in many
circumstances, as long as they remain in
line with the fundamental freedoms un-
der the Charter (Fudge and Jensen #100).
This means that civil disobedience can
be legally justified as a reflection of cer-
tain radical laws that are not legitimate
as they are not supported by the Charter
of Rights and Freedoms. As granted by
the Charter’s equality rights, everyone is
equal and has the right to equal protec-
tion and equal benefit of the law without
discrimination (Canadian Charter of Rights
and Freedoms). Those who participate in
civil disobedience with reasonable cause to
fight for equal distribution of equal rights
are protected by the Charter and are en-
titled to proper representation under the
Rule of Law.

Civil disobedience also can strengthen
the Rule of Law by allowing a society’s
judicial system to grow and change. A soci-
ety’s laws reflect the core values and mor-
als of that nation, and civil disobedience
allows these laws to be truly reflective on
what the people need. It is nearly inevitable



that there will in fact be laws that are un-
just or discriminatory; however, social jus-
tice movements allow the repeal of unjust
laws. The Rule of Law is fluid, and it can be
changed as a result of civil disobedience.
This is important to Canada’s democracy
and to Canada’s legacy as a dynamic and
forward looking society (Peerenboom
#70). As a progressive nation, and as a
state that values multiculturalism, and di-
versity, it is necessary for civil disobedience
to maintain the fluidity of the Rule of Law.
Although the Rule of Law is a foundational
part of Canada’s justice system, it is mal-
leable and subject to change as society
develops. The Rule of Law “guarantees to
the citizens and residents of the country
a stable, predictable, and ordered soci-
ety in which to conduct their affairs”; this
protects individuals from arbitrary state
action (Billingsley). As times change and
the world becomes more modern and in-
tricate, it is important that Canada’s legal
system emulates this. Civil disobedience is
the true way for the people of a state to
give their unsolicited opinion and demon-
strate their values to the legal system. It

Authoritarians ... from page 7

When China assumed control of Hong
Kong in 1997, it signed a declaration to keep
its citizens’ rights and freedoms unchanged
for 50 years. Now, midway through this
commitment, the government in Beijing
is walking away from its pledge. Recently,
two lawyers representing democracy ac-
tivists who were caught trying to leave
Hong Kong for Taiwan reportedly had their
licences to practise law in China rescinded
by Beijing. In January, authorities raided
a Hong Kong law firm and arrested more
than 50 people —including a U.S. lawyer —
ostensibly for “subversion of state power”
in their role in the democracy movement;
the firm had reportedly represented “sev-
eral opposition figures.” Another lawyer,
known for providing assistance to democ-
racy protesters in 2019, was also arrested

is essential to modernize the Rule of Law
and maintain current social standards
and equal practices. For the citizens of a
country to respect the law, their judicial
and governmental systems must seem
legitimate to them and accurately por-
tray their modern concerns as expressed
by engaging in civil disobedience (Peeren-
boom #71). A new wave of civil disobedi-
ence in the COVID-19 era that has had a
heavy impact on the Rule of Law has been
“digital disobedience” (Scheurman #302).
This refers to the new wave of online and
social media activism that has been seen in
the past year as an effort to hold govern-
ments accountable and demand social jus-
tice. Digital disobedience as a form of civil
disobedience has been able to change the
Rule of Law for the better and allow gov-
ernments to adapt their judicial decisions
to modern concerns (Scheurman #310).
Without these acts of unrest, the Rule of
Law would not accurately portray the val-
ues of Canadians.

Civil disobedience is necessary to
strengthen the Rule of Law by leading to
the correction of unjust or seriously wrong

recently for helping activists caught trying
to leave Hong Kong.

In Canada, lawyers are not governed
by state authorities; law societies in each
province regulate the legal profession and
are independent of government. Only law
societies may remove a lawyer’s ability to
practise law, and this may be done only
where the lawyer has engaged in profes-
sional misconduct, and only following a
hearing that is governed by legal principles
of fairness. A politician or a government of-
ficial may make a complaint against a law-
yer, but it is the law societies, not the state,
that are responsible for investigating it.
This is a significant protection against the
rise of authoritarianism and ensures that
the merits of legal actions are based on the
rule of law, rather than on the preferences
of those in power.

Hong Kong is currently caught be-

laws and reforming the justice system in
the process in addition to allowing a na-
tion’s citizens to find justice under the
law through social justice movements
and protests. The power remains with the
people to find a community fighting for
equality. Civil disobedience ensures that
people’s rights and freedoms as granted
by the Canadian Charter remain protected
under the Rule of Law by allowing them
to publicly dispute any discriminatory
law and demand reformation, and finally,
civil disobedience encourages Canada to
progress as an ever-changing society in a
modern world, and plays an essential role
in the Canadian justice system to retain its
classification as a forward moving country.
As the world progresses, we as individuals
begin to see that a nation with its citizens’
voices silenced is a nation that will contin-
ue to fall behind in history.

To read the bibliography, download the
PDF.

tween the encroaching authority of China
and the rule of law, which is protected by
lawyers who are independent from the
state. While Hong Kong still maintains a
law society that regulates lawyers in that
region, there is a growing concern that
state practices prevalent elsewhere in
China are making incursions and interfer-
ing in, if not overpowering, Hong Kong’s le-
gal regulator and its authority. This is all to
the detriment of lawyers acting freely and
without fear of intimidation, even when
the government is on trial.

Governing bodies for lawyers are
sometimes criticized for not being ac-
countable to the state. But what is hap-
pening in China and Hong Kong demon-
strates the importance of the fundamental
principle at their core: lawyers must be in-
dependently regulated, free from even the
appearance of state interference.
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PRACTICE ADVICE, by Barbara Buchanan, QC, Practice Advisor

Real estate transactions — know your client primer

A BUSY REAL estate practice, summer
holidays and a pandemic — a scammer’s
paradise?

Criminals are always working the an-
gles to take advantage of any opportunity
to pull their scams. The summer months,
when fewer law firm staff may be working,
can offer scammers a window if you aren’t
careful. For example, maybe a potential
new client contacts you for legal services
in connection with a real estate purchase
that is really just a place to park their ill-
gotten gains from illegal trade. Or perhaps
a rogue using a fake government-issued 1D
hopes you don't notice as they try to con-
vince you to deposit a phony bank draft in
your trust account in hopes that you will
wire money out of trust before you realize
that the bank draft was bad.

In this article, I'll set out some basics
for real estate lawyers on how to protect
their firm and their clients. It starts with
know your client obligations, but also in-
cludes identifying areas of risk and some
tips and guidance. This article is aimed
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primarily at lawyers in private practice
who are new to real estate transactions,
but will also be informative for experi-
enced lawyers who could use a refresher
on their professional obligations.

GENERAL OBLIGATIONS

Your overarching obligations are to:
1. know your client;

2. understand your client’s financial
dealings in relation to your retainer;
and

3. manage any risks arising from your
professional  business relationship
with the client. (Rule 3-99(1.1))

In short, you must comply with the Law
Society Rules in Part 3, Division 11 — Cli-
ent Identification and Verification. As well,
you must meet BC Code obligations in re-
lation to the standards of the legal profes-
sion and integrity, anti-money laundering,
confidentiality, competency, conflicts of
interest, withdrawal, supervision of non-
lawyer staff and compliance with the law.

You must not engage in any activity that
you know or ought to know assists in or
encourages any dishonesty, crime or fraud.
Further, you must comply with the ac-
counting and trust account obligations in
Part 3, Division 7.

This is a lot to think about. How to
help?

TWENTY-FIVE TIPS

| have compiled 25 tips, based on experi-
ences and questions that I've answered
from lawyers. It definitely won’t cover ev-
erything that a real estate lawyer needs
to know but will assist with meeting your
professional obligations and staying safe.
At the end of this article is a list of check-
lists and other resources.

1. Professional obligations — Before tak-
ing on a new file, consider if you have
enough time to fulfill your professional
obligations before the closing date. For
example, you will need to identify who
your client is early on to check for con-
flicts, to appreciate whose identity you
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must verify and where they reside, and
to manage risks. If you check for con-
flicts too late and find that you cannot
act, you may create problems for your-
self, the client and the other parties
involved. Also, if an individual is outside
of Canada and you or a member or em-
ployee of your firm hasn't previously
verified their identity and retained a
record (Rules 3-105(2) and 3-107) and
cannot physically meet with them,
you will need time to retain an agent
to verify the client’s identity, if it's the
first time, or to rely on the agent'’s pre-
vious verification (Rule 3-104). There
may also be concerns about the client’s
capacity to instruct you and undue in-
fluence, all of which take time to assess
(Code rule 3.2-9). Further, there may
be unusual or suspicious circumstances
regarding the client, their activities or
the source of money for the transaction
that you will need to check out to de-
termine if you can act (Code rules 3.2-7
and 3.2-8).

Defined terms - Part 3, Divisions 7
and 11 in the Law Society Rules and the
BC Code rules each include their own
defined terms (see Law Society Rules
3-53 and 3-98 and Code section 1.1
respectively). For example, the Code
definition of “client” for the purpose of
a “conflict of interest” differs from the
definition of “client” for the purpose of
the Division 11 Rules. Applying the right
defined terms for the context can help
you understand your obligations. Apply
the broad definition of “client” in Rule
3-98 for the purpose of Division 11. The
definition of “client” includes another
party that your client represents or on
whose behalf your client otherwise acts
in relation to obtaining legal services
from you. And, in Rules 3-102 to 3-105,
a client also includes an individual who
instructs you on the client’s behalf in
relation to a “financial transaction.” For
example, if client Addison instructs you
to register property in Addison’s name
but the property is in trust for Taylor,
identify and verify the identities of
both Addison and Taylor.

Identify versus verify — Identification
is different from verification of identity.
Knowing the difference is important.
Identification is simple and required

for most files. You are not required to
obtain and retain a copy of govern-
ment-issued photo ID to merely iden-
tify a client, so if you do it anyway, you
should have a good reason for doing
so. If you obtain a copy of the ID, you
must retain it for the required period
(Rule 3-107). Verification of identity is
required under Division 11 when a law-
yer provides legal services in respect
of a financial transaction, with limited
exceptions.

. Identification — Identify your “client”

by obtaining and recording, with the
applicable date, the basic informa-
tion required by Rule 3-100 for indi-
vidual clients and for “organization”
clients. You can obtain the informa-
tion by phone, in a form that you ask
the client to complete, or by email.
“Unemployed” or “retired” are not oc-
cupations; obtain more descriptive
information (e.g., retired BC lawyer).
For other vague descriptions (e.g., self-
employed, investor, consultant, en-
trepreneur), obtain information that
identifies the nature of the individual’s
work and the industry involved. Re-
member to obtain information about
the general nature of an organization’s
business or the activity in which it is
engaged and its incorporation number
or business identification number. The
identification rule requires this addi-
tional information unless the organiza-
tion is a “financial institution,” “public
body"” or “reporting issuer” (as defined
in Rule 3-98).

. Verification of identity — Verification

of the client’s identity is required for
real estate transactions since a “finan-
cial transaction” (broadly defined in
Rule 3-98) will take place. Verify your
client’s identity by using a method set
out in the rules and within the relevant
time frame (Rules 3-102 to 3-106). If
your client is an “organization,” verify
the identity of the individual instruct-
ing you on behalf of the “organization”
client as well as the "organization” it-
self. The timing for verification of the
identity of the individual instructing
you on the organization’s behalf is the
same time frame as for verification of
any individual: at the time that you
provide legal services in respect of a
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Law Society Practice Advisors

Barbara Buchanan, QC
Brian Evans

Claire Marchant

Jeff Rose, QC

Sarah Sharp

Edith Szilagyi

Practice advisors assist BC lawyers seeking
help with:

+ Law Society Rules

« Code of Professional Conduct for British
Columbia

practice management
practice and ethics advice
client identification and verification

client relationships and lawyer-lawyer
relationships

+ enquiries to the Ethics Committee
« scams and fraud alerts

Tel: 604.669.2533 or 1.800.903.5300

All communications with Law Society practice
advisors are strictly confidential, except in
cases of trust fund shortages.
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LifeWorks — Confidential counselling and refer-
ral services by professional counsellors on a
wide range of personal, family and work-related
concerns. Services are funded by, but complete-
ly independent of, the Law Society and provided
at no cost to individual BC lawyers and articled
students and their immediate families.

Tel: 1.888.307.0590

*

Lawyers Assistance Program (LAP) —
Confidential peer support, counselling, referrals
and interventions for lawyers, their families,
support staff and articled students suffering
from alcohol or chemical dependencies, stress,
depression or other personal problems. Based
on the concept of “lawyers helping lawyers,”
LAP’s services are funded by, but completely
independent of, the Law Society and provided
at no additional cost to lawyers.

Tel: 604.685.2171 or 1.888.685.2171

L 2

Equity Ombudsperson — Confidential
assistance with the resolution of harassment
and discrimination concerns of lawyers,
articled students, law students and support
staff of legal employers.

Contact Equity Ombudsperson Claire
Marchant at 604.605.5303 or

equity@lsbc.org.
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“financial transaction” (not afterward).
Record the date of the verification.
Obtain the information regarding di-
rectors, shareholders, trustees, benefi-
ciaries and settlors of a trust as well as
information identifying the organiza-
tion’s ownership, structure and con-
trol (Rule 3-103). If you aren't able to
obtain the information, you must take
further steps. Follow the steps in Rule
3-103(4), which includes an assess-
ment of whether there is a risk that you
may be assisting or encouraging fraud
or other illegal conduct.

. ldentity fraud - Be aware of identity
fraud, including by an attorney and the
maker of a power of attorney (POA)
impersonating a registered owner (see
below). While this can happen at any
time, property owners who are out-
side of Canada and who have left their
homes unoccupied have been targeted
recently. A scammer may use fake ID
with the legitimate owner’s identity,
but with the scammer’s photo. The
scammer arranges to sell the property,
and when the sale completes, asks for
the sale proceeds to be wired to them.
Alternatively, you may be asked to
register a mortgage and provide the
mortgage proceeds to the scammer.
You may have no idea that you've been
scammed until the money is long gone.

Powers of attorney — Be on guard
when an individual claims to be an at-
torney, appointed under a POA. If you
are to take instructions from an at-
torney for a conveyance or loan, this
scenario needs scrutiny. For example:
Is the POA a general POA or an endur-
ing POA? Is the POA valid? Has it been
revoked? Is there a subsequent POA? Is
the attorney bankrupt? Was the attor-
ney the spouse of the adult who made
an enduring POA, but the marriage has
ended? Is the adult still alive? Does the
adult have capacity? Is there undue
influence on the maker of the POA? Is
this a scam? Review the Power of Attor-
neyAct and see this 2018 Agreed State-
ment of Facts, which involved taking
instructions from an attorney where
the POA had expired. Remember to ver-
ify both the attorney’s and the adult’s
identities. Be aware of scams, fraud and
financial abuse targeting seniors. Note
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that a POA is not a person; it is a docu-
ment. In June 2021, the Land Title and
Survey Authority published changes to
web filing forms for Power of Attorney,
Revocation of Power of Attorney and
Claim of Lien (Builders Lien Act), as well
as new and revised Land Title Practice
Guides.

Estate matters — If you are conveying
property that is part of a deceased per-
son’s estate and take instructions from
the personal representative appointed
under the will, verify the identity of
the personal representative. The estate
is not the client. An estate means the
property of the deceased person.

Acting for more than one party — Do
not act for both a purchaser/borrower
and a private lender in the same mat-
ter. In a real property transaction, a
lawyer may act for more than one
party with different interests only in
the circumstances permitted in the
Code (rule 3.4-1, commentary [0.1] and
Appendix C).

Private loans — There is a concern of
increased risk of illegal activity with
private loans for real estate purchas-
es, so if you are asked to provide legal
services in relation to a private loan,
make inquiries and receive satisfactory
answers to determine the appropriate-
ness of your involvement. Read the
Discipline Advisory on private lending
to assist you with factors for which you
should be on the lookout (e.g., there is
no clear or plausible reason why the
borrower is not using a commercial
lender).

Value fraud — Watch out for value
fraud attempts on lenders. | still re-
member the first time that | encoun-
tered this as a newly minted articled
student. The purchaser, well-known in
the Vancouver real estate scene and, as
far as | knew, highly regarded, tried to
fool a bank about the actual purchase
price of the property to get a bigger
loan. When | refused to assist in this
dishonesty, she was livid and | was left
shaken that she would try to use me
in that way. Fortunately, | knew she
wouldn’t have gotten very far if she
had complained to my principal that
I'd failed to aid her scheme. Appraisal
fraud can involve a buyer, homeowner
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or builder altering a legitimate apprais-
al report or creating a fake one so that
it overvalues the property to deceive a
lender. Similarly, scammers, working in
cahoots, may churn a title, conveying
a property repeatedly, increasing the
price each time, to artificially inflate
the property’s value for loans. This is
sometimes referred to as “property flip
fraud.”

Source of money — If there is a finan-
cial transaction, in addition to verifying
the client’s identity, you must obtain
from the client and record, with the
applicable date, information about
the source of “money” (widely defined
and includes shares) for the financial
transaction (Rules 3-98, 3-102(1)(a),
103(4)(b)(ii) and 3-110(4)(b)(ii)). Read
the source of money FAQs to assist you
with the information to obtain. You
have a positive duty to make inquiries
and, if there are unusual or suspicious
circumstances, the questions that you
ask, and the supporting documents
that you will want to obtain, will likely
increase in order to determine whether
you can properly proceed. One example
is if the client has low or no income but
has substantial funds at their disposal
and they are purchasing an expensive
property. Another example is if the cli-
ent wants you to receive funds in trust
from a third party not connected with
the conveyance. For example, if a client
tells you that X owes the client money
and that, rather than paying the client,
X will send you the money in trust from
Y country, that is suspicious.

Trust funds for legal services — Be on
guard if an individual wants to deposit
money in your trust account, saying
that they intend to purchase property
in the future and they just want you to
have the money on hand to be ready.
No purchase contract has been exe-
cuted. Assuming you are not currently
providing any substantial legal services
that are directly related to those funds,
do not accept the deposit. Note, for ex-
ample, discipline decision 2020 LSBC
45. Also, with respect to seller clients,
the proceeds of sale should be paid out
as soon as practicable on completion of
the legal services (Rule 3-581).

14. Division 7 - Trust and cash records
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Checklists and other resources

Check out the checklists and other re-
sources on our website to help you comply
with your professional obligations. Check-
lists are useful to assist with organization
and to suggest things to consider, but keep
in mind not to overly rely on them. Why?
Checklists can quickly become out of date
and are not a substitute for reading the ap-
plicable rules, for knowing the law or for
applying good judgment.
+ Model conflicts of interest checklist

« Client identification and verification

procedure
* Client file opening and closing

» Residential conveyance procedure

» Mortgage procedure

» Mortgage drafting

* Trust accounting checklist

Other resources and information relevant
to knowing your client and risks in real es-
tate practice include the following:

« Anti-money laundering measures we-
binar (free and eligible for two hours
of CPD credit (practice management,
professional responsibility and ethics)

Client ID & Verification FAQs (includes
source of money, using an agent to
verify identity, monitoring, lawyer or
law firm clients, referral of a client by
another lawyer, private loans and act-

- Maintain the trust account records
required by Division 7 for all trust
transactions. Require clients to pro-
vide you with a receipt that includes
the payer’s name and the form of the
deposit (e.g., bank draft, wire, certified
cheque, cash) if they make a direct de-
posit to your trust account (Rule 3-68).
Some clients may try to deposit cash
to your trust account without your
knowledge. In addition to complying
with the trust account records required
by Rule 3-68, comply with the cash re-
strictions and record keeping for cash
(Rules 3-53, 3-59 and 3-70). If a client
deposits cash beyond the rule limit, you
must make no use of it and return the
cash or, if that is not possible, return
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ing for a real estate developer selling
to the public)

Juricert FAQs

Mortgage discharge reporting form

Guidelines for solicitors to facilitate
discharging or transfer of mortgages
(Canadian Bankers Association)

Contact list for matters involving
mortgage discharges (Canadian Bank-
ers Association)

Additional property transfer tax for
foreign entities and taxable trustees
(Ministry of Finance)

Changes to web filing forms for Power
of Attorney, Revocation of Power of
Attorney and Claim of Lien (Builders
Lien Act), as well as new and revised
Land Title Practice Guides (LTSA, June
2021)

Bank holds on trust cheques, certified
cheques and bank drafts (Practice re-
source

Protection from elder abuse and ne-
glect (Province of BC)
Real Estate: Risks and tips (LIF)

Forming companies and other struc-
tures, Spring 2021 Benchers’ Bulletin

(p-8)
* Client identification and verification

the same amount in cash to the client
immediately. A report to the executive
director within seven days of receipt is
required. You can instruct your finan-
cial institution not to accept cash de-
posits by third parties, but this doesn’t
always work. Contact the Trust Assur-
ance department for trust accounting
questions (trustaccounting@lsbc.org).

Breach of undertaking: trust short-
age - If you are on an undertaking to
hold funds in trust but fail to do so, this
is a trust shortage as well as a breach
of undertaking. You must immediately
pay enough funds into the account to
eliminate the shortage. In addition,
if the amount you were required to
hold in trust was greater than $2,500,

16.
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— addressing your questions (includes
acting for a developer and virtual
currencies red flag indicators), Fall-
Winter 2020 Benchers’ Bulletin (p. 12)

» Knowing your client — guidance and
rules during COVID-19 (includes a
discussion of the methods to verify
a client’s identity), Summer 2020
Benchers’ Bulletin (p. 18)

» Know your client — addressing ques-
tions and risks (includes exemptions,
previous verification by agent and real
estate transactions risks), Spring 2020
Benchers’ Bulletin (p. 8)

e Acting for a client with dementia,
Spring 2015 Benchers’ Bulletin (p. 13)

* Risk Assessment Case Studies for the
Legal Profession (February 2020) (in-
cludes purchase and sale of real prop-
erty and a Red Flags Quick Reference
Guide)

+ Risk Advisories for the Legal Profes-
sion (December 2019) (includes advi-
sories for real estate, private lending,
and trusts to purchase real property)

« Private lending, April 2, 2019 Disci-
pline Advisory

+ Country/geographic risk, February 11,
2021 Discipline Advisory

you must immediately make a written
report to the executive director includ-
ing all relevant facts and circumstances
(Rule 3-74; also see Code rules 51-6
and 7.2-11).

Bank drafts — | understand that, by
September 2021, the big Canadian
banks will automatically embed the
name of the purchaser of a bank draft in
the draft, and that many bank branches
are doing that now. You should be able
to read the typed name on the draft. If
the name on the draft isn't the name
that you are expecting, make inquiries
to determine if you should deposit it.
Some credit unions are manually writ-
ing the purchaser’s name on an “official
cheque.” It remains to be seen whether
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credit unions will shift to embedding
the information in the official cheque.

Payment instructions scam - You are
likely highly aware of the change in
payment instructions scam and steps
that you can take to protect yourself
from transferring funds to a fraudster.
Likewise, consider informing your cli-
ents that your bank account details will
not change during the course of the
conveyance so that they, too, don’t fall
victim to a criminal posing as you and
send funds intended for your trust ac-
count to the criminal.

Supervision of staff — Maintain direct
supervision of non-lawyer staff and
proper delegation. An assistant may
fulfill your Division 11 duties on your
behalf (Rule 3-99.1); however, pro-
vide education so that the assistant is
competent to do the work under your
supervision. Train your assistant to rec-
ognize issues and bring them to your
attention in a timely manner. You re-
main responsible to exercise your pro-
fessional judgment. See Code section
6.1 with respect to work that must not
be delegated. See 2020 LSBC 52 with
respect to a lawyer who left a series
of signed blank trust cheques with her
bookkeeper and was found not to have
met the minimum requirements of
supervision.

E-filing and digital signatures — Do not
electronically file a Form A Transfer or a
Form B Mortgage without having true
copies in your possession (2020 LSBC
03). Also, do not disclose your Juricert
password to anyone, including an em-
ployee at your firm, and do not permit
anyone else to affix your digital certifi-
cate (Rule 3-96.1 and Code rule 6.1-5).
A lawyer’s obligation to personally affix
a digital certificate is an important part
of ensuring the integrity of BC's land ti-
tle system. A Law Society hearing panel
found that, by disclosing his password
to his staff and permitting them to affix
his electronic signature to documents
filed with the Land Title Office for over
three years, a lawyer had committed
professional misconduct. The lawyer
was suspended for four months and or-
dered to pay costs (2020 LSBC 13).

20.Unusual or suspicious circumstances

— Don’t fall into the trap of verifying ID
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but failing to make reasonable inqui-
ries and recording them in the face of
unusual or suspicious circumstances.
Look for circumstances that ought to
raise your suspicion that you might
be assisting in any dishonesty, crime
or fraud, including investment fraud,
mortgage fraud, money laundering or
terrorist financing. This is a low bar.
One red flag could be enough to call for
increased due diligence; generally, the
more red flags, the greater your duty to
make reasonable inquiries. If you have
doubts about the client or the subject
matter and objectives of the retainer,
obtain more information until you are
satisfied that you can accept money in
trust and that you can act in the circum-
stances. If you're not satisfied with the
results, withdraw. Make a record of the
results of your inquiries. See discipline
decision 2020 LSBC 45. See Code rule
3.2-7 and commentary; also see rule
3.2-8 and commentary when acting
for a company. Also see the Discipline
Advisories, Risk Assessment Case Stud-
ies for the Legal Profession for the pur-
chase and sale of real property (incudes
Red Flags Quick Reference Guide) and
Risk Advisories for the Legal Profession
(includes advisories for real estate, pri-
vate lending and trusts to purchase real
property).

Monitoring the lawyer/client rela-
tionship — Monitor the professional
lawyer/client  business relationship
periodically while retained in respect
of a financial transaction and record
the measures taken and information
obtained (Rule 3-110). The degree and
nature of periodic monitoring should
be commensurate with the degree of
risk associated with the client and the
legal services provided. See the FAQs
on monitoring and the Monitoring
Checklist on page A-1-13 of the Client
Identification and Verification Proce-
dure Checklist for more information.

Retention of Division 11 records -
Maintain and retain records and any
information or documents obtained for
the purpose of identification, verifica-
tion, source of money, use of an agent
and monitoring, with the applicable
dates, for at least six years following
completion of the work for which you
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were retained (Rules 3-100 to 3-104,
3-107 and 3—110).

Compliance with the law - You must,
of course, comply with the law (Code
rule 21-1(a)). Be aware of the money
laundering and terrorist financing pro-
visions in the Criminal Code, federal
economic sanctions and anti-terrorism
measures (e.g., Special Economic Mea-
sures Act, Freezing Assets of Corrupt
Foreign Officials Act, United Nations
Act) and provincial legislation. Think
about a strategy and framework for
conducting open source searches of
publicly available information to fo-
cus on specific areas of concern, when
appropriate, or consider using watch-
list screening software for terrorists,
terrorist groups and other listed and
sanctioned individuals and entities. Po-
litically exposed persons (PEPs) screen-
ing is also available.

Withdrawal from representation -
You must withdraw from representa-
tion if, in the course of identifying or
verifying your client’s identity, or at
any time while you're retained, you
know or ought to know that you would
be assisting the client in dishonesty,
fraud or other illegal conduct (Rule
3-109). As well, you must withdraw if
the client persists in instructing you to
act contrary to professional ethics (e.g.,
a conflict), you are not competent to
continue to handle the matter or you
are discharged (Code rule 3.7).

Resources for staff — Consider asking
your conveyance staff to subscribe to
the LTSA News and Updates, the Land
Owner Transparency Registry News
Bulletins and Law Society publications.
Your staff can assist you to stay on top
of important information.

If you have questions about this article,

client

identification and verification or

anti-money laundering, or you wish to
discuss a possible scam, you are welcome
to contact me at bbuchanan@lsbc.org or
604.697.5816. For more resources, see the
Client ID & Verification resources web page

and the Anti-Money Laundering initiative.
Please contact an auditor for trust account
and general account questions at trustac-
counting@lsbc.org or 604.697.5810.
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REGULATION of the PROFESSION -

PUBLICATION OF CONDUCT review summaries is intended to assist
lawyers by providing information about ethical and conduct issues
that may result in complaints and discipline.

A conduct review is a confidential meeting between a lawyer against
whom a complaint has been made and a conduct review subcommit-
tee composed of at least one Bencher and one other senior lawyer.
They are ordered by the Discipline Committee to address conduct
that led to the complaint with a focus on professional education and
competence. After the conduct review, the subcommittee provides
a written report to the Discipline Committee in which they may di-
rect that no further action be taken, that a citation be issued, that
the conduct review be rescinded in favour of a different alternative
disciplinary outcome or that the lawyer be referred to the Practice
Standards Committee.

A lawyer made misrepresentations to court in a bankruptcy matter,
contrary to Law Society Rules 2.1-2(c), 2.2-1, 31-2 and 3.2-1. He also
facilitated the unauthorized practice of law, contrary to Law Society
Rule 2-14(1) and rule 7.6-1 of the Code of Professional Conduct for
British Columbia. The lawyer was retained to draft a petition and sup-
porting documents, and to notarize the documents for his client who
lived out of province. A friend of the client acted as his personal rep-
resentative. The lawyer mistakenly believed that the trustee in bank-
ruptcy represented all respondents to the action and, consequently,
only the trustee needed to be served with the court documents. Due
to this mistake, the lawyer unintentionally misled the court when he
confirmed that all the respondents had been personally served. The
personal representative, who was also present, advised the court that
he was the lawyer’s associate. The lawyer did not ensure the court
did not mistakenly assume the personal representative was a law-
yer. The lawyer acknowledged his misconduct. He will now have his
clients sign retainer agreements regarding unbundled legal services
and avoid putting his name and address on any pleadings unless he is
retained to act as counsel of record. (CR 2021-17)

After obtaining a successful result in litigation for his client, a lawyer
failed to apply for an assessment of costs and failed to respond to
numerous requests for updates from his client. The lawyer also with-
drew his representation of the client without good cause and without
first obtaining the costs assessment, contrary to Law Society Rules
3.2-1and 3.7-1 and rule 3.7-1, commentary [1] of the Code of Profes-
sional Conduct for British Columbia. The lawyer considered that his re-
tainer agreement had been completed, despite his failure to have the
special costs assessed. He did not advise his client of this for several

months, instead telling the client that he would set down the spe-
cial costs for assessment. The lawyer acknowledged that he should
have been more responsive to his client and set down the hearing. The
lawyer provided assurances that he is more careful about his work
obligations and the terms in his retainer agreements. (CR 2021-18)

A client retained a lawyer to probate her late father’s will. The rela-
tionship between the client and two self-represented parties involved
in the litigation was acrimonious. The client and the self-represent-
ed parties were each registered owners of a one-half interest in the
deceased’s residence. The lawyer arranged for the self-represented
parties to retrieve some items from the residence. When they met,
a physical altercation occurred between the lawyer and the parties.
The parties alleged that the lawyer grabbed and pushed them with
such force as to cause injuries. The lawyer admitted there was physi-
cal contact, but said he was only trying to prevent them from forcing
their way into the residence. The lawyer failed to act with courtesy,
honour and integrity, contrary to rules 2.2-1, 7.2-1 and 7.2-4 of the
Code of Professional Conduct for British Columbia. The lawyer ac-
knowledged his mistakes. When the incident occurred, he was acting
as a locum and dealing with many challenges. The lawyer acknowl-
edged these factors did not excuse his behaviour, but provided con-
text. If similar circumstances arise, the lawyer will seek to resolve the
matter through other means or by court order. (CR 2021-19)

Compliance audits resulted in several similar conduct reviews involving
the client identification and verification rules (Part 3, Division 11 of the
Law Society Rules).

A compliance audit revealed that a lawyer failed to comply with the
client identification and verification rules on two client matters. On
an estate matter in which the lawyer had known the family for 28
years, he did not verify the two executors’ identities, contrary to Law
Society Rule 3-102. On another file, he failed to verify the identity
of two clients in a non-face-to-face financial transaction where he
also failed to obtain an attestation from a commissioner of oaths or
a guarantor, contrary to Law Society Rules 3-102 and 3-104. In both
cases, the lawyer verified his clients’ identities after the compliance
audit. Client identification and verification is now taken on all files
and is saved in digital format. As many of the lawyer’s clients are re-
ferred by accountants and financial planners, he also speaks with the
referral source for background information. (CR 2021-20)

Another lawyer failed to comply with client identification and veri-
fication rules in three real estate matters, two of which were non-
face-to-face client matters, contrary to Part 3, Division 11 of the Law
Society Rules. In the first matter, the lawyer received sale proceeds
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from a notary public, deposited the funds into his firm’s trust account
and issued a trust cheque to the vendors. He did not take independent
steps to verify the identity of the vendors, instead relying on the no-
tary public to do so. In the second matter, the lawyer received funds
from a realtor for his purchaser clients who lived in Ontario. Prior to
the purchase, the lawyer had requested and received details about
their identities by email, including dates of birth, social insurance
numbers and occupations. He did not seek an attestation by a com-
missioner of oaths or a guarantor. In the third matter, the lawyer had
known the client for over 20 years and had previously obtained cop-
ies of her identification; however, he did not obtain fresh evidence of
her identification or perform the required verification procedures. The
lawyer assured a conduct review subcommittee that he now strictly
complies with the client identification and verification rules. He has
also incorporated the Client Identification and Verification Checklist
into his standard practice for conveyancing matters. (CR 2021-21)

Yet a different lawyer failed to comply with the client identification
and verification rules on two real estate conveyancing matters. In the
first matter, the client, who lived in Arizona, retained the lawyer to
handle the sale of real property. The lawyer admitted that he failed
to obtain the client’s identification because other parties, including a
notary in Arizona and a bank, had obtained and verified the necessary
identification. In the second matter, the lawyer neglected to verify
the client’s identification because the client was a close friend of the
lawyer’s legal assistant. The lawyer failed to obtain the clients’ full
names, addresses and telephone numbers, failed to verify the identity
of a client and failed to use an agent to verify client identity, contrary
to Rules 3-100(1), 3-102(1) and 3-104(1). The lawyer acknowledged
responsibility and has since prepared and implemented an 18-point
“Client Identification, Client Verification and Source of Money”
checklist as part of his practice. (CR 2021-22)

While acting for non-resident sellers of a residential property, a lawyer
failed to comply with the client identification and verification rules on
a non-face-to-face financial transaction. She also failed to correctly
determine who the client was and to establish a direct relationship
with the client. As a result, she failed to properly fulfill her obligations
with respect to client confidentiality, conflicts and joint retainers, and
failed to make reasonable inquiries regarding the transaction, con-
trary to rules 3.2-1, 3.2-7, 3.3-1, 3.4-1 and 3.4-5 of the Code of Pro-
fessional Conduct for British Columbia. The lawyer was unaware that
an agent agreement must be entered into with the party verifying
the attestation in the foreign jurisdiction. The lawyer acknowledged
that she breached the foregoing rules and code provisions. A conduct
review subcommittee encouraged the lawyer to learn from this expe-
rience and to take all the necessary steps to identify and verify clients
in the future. (CR 2021-23)

A compliance audit revealed that a lawyer failed to identify his client
in three financial transactions, contrary to the client identification and
verification rules. The lawyer knew the clients as friends and it did not
occur to him that he was required to ask them for identification. The
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audit also revealed several trust accounting rule breaches that had
previously been identified in a 2015 audit. In the future, the lawyer
will not commence work on a client matter without obtaining client
identification and a signed retainer agreement. He will have regular
contact with his accountant and immediately rectify and report any
inconsistencies. (CR 2021-24)

Following a settlement conference in a small claims matter, a lawyer
met with the opposing party to give her the settlement cheque. When
the opposing party did not sign an acknowledgment of payment, the
lawyer grabbed her arm to prevent her from leaving his office with
the cheque. She eventually signed the form and received the cheque.
A conduct review subcommittee advised the lawyer that physical
force should never be used in any circumstance, and his actions were
contrary to rules 7.2-1 and 7.2-4 of the Code of Professional Conduct
for British Columbia, which require lawyers to treat others civilly,
courteously and professionally in all communications. The lawyer
acknowledged that he acted inappropriately. (CR 2021-25)

A compliance audit revealed that a lawyer disclosed his Juricert pass-
word to his conveyancing assistant and permitted her to affix the
lawyer’s personal digital signature on documents filed in the Land
Title Office, contrary to his Juricert Agreement, Part 10.1 of the Land
Title Act, Law Society Rule 3-96.1 and rule 6.1-5 of the Code of Pro-
fessional Conduct for British Columbia. The lawyer admitted it was an
oversight to allow his conveyancer the ability to use his digital sig-
nature for the sake of convenience. The lawyer has obtained a new
password and now reviews all documentation and affixes his digital
signature. (CR 2021-26)

A lawyer applied his electronic signature to a land title form that
differed from the executed version of the document and falsely rep-
resented that he had a true copy in his possession. In addition, he
amended two land title forms after they were signed but failed to
provide final amended copies to the executing party, contrary to the
Law Society’s December 2011 Notice to the Profession, s. 168.3 of the
Land Title Act and rule 2.2-1 of the Code of Professional Conduct for
British Columbia. The December 2011 Notice to the Profession set out
what steps a lawyer should take if an amendment is required after a
land title form has been executed, but before it has been electronically
submitted. The lawyer acknowledged his mistake and will ensure he
complies with all land title rules in the future. (CR 2021-27)

A compliance audit revealed that a lawyer failed to report an unsatis-
fied monetary judgment made against him by the Canada Revenue
Agency (CRA) for unpaid personal income taxes, contrary to Law
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Society Rule 3-50, and his firm failed to make GST remittances to-
talling $47,173.12, contrary to rule 7.1-2 of the Code of Professional
Conduct for British Columbia. The lawyer advised a conduct review
subcommittee that, during this period, the firm was having financial
difficulties for a variety of reasons. As a result, he was not able to
pay his personal income taxes on time. The lawyer was unaware that
the CRA certificate fell within the definition of a judgment under the
Rules and must be reported to the Law Society. The lawyer admit-
ted that his firm had failed to make GST remittances and used the
funds for other expenses, which he acknowledged is not permissible.
The lawyer’s firm has paid the outstanding GST remittances and has
improved its office processes to ensure the remittances are paid when
due. (CR 2021-28)

While representing a client in a share sale transaction, a lawyer failed
to recognize that the client’s wife was also his client, contrary to rules
3.2-1and commentary [3], 3.4-5 to 3.4-7 and commentary, and 3.4-1
and commentary [1] and [5] of the Code of Professional Conduct for
British Columbia. He also failed to identify and verify the wife’s iden-
tity in a non-face-to-face transaction, contrary to one or more of
the client identification and verification rules in Part 3, Division 11 of
the Law Society Rules. The lawyer failed to advise the clients of the
limitations applying to joint retainers regarding confidentiality and
conflicts of interest, failed to obtain written consent from them be-
fore proceeding with a joint retainer, and failed to consider whether
there was a conflict of interest between the husband and wife and
any related clients.

The lawyer’s firm entered into escrow agreements for both the hus-
band and wife, in which the firm agreed to act as escrow agent for
the share sale. The escrow agreements provided for the firm to hold
the purchase funds until receipt of the necessary documentation,
after which the firm could distribute the funds to the clients. The firm
received the share sale proceeds and wired the funds to each client’s
separate bank accounts in Australia. The lawyer acknowledged that,
after reviewing the relevant rules, he understood that the wife could
be considered his client. In hindsight, he would have addressed the
possibility that the husband was representing his wife or acting on
her behalf to obtain legal services, and he would have suggested that
the wife be treated as a separate client of the firm or obtain sepa-
rate legal counsel. The lawyer has created new documentation for
identifying and verifying a client and a system for properly recording
this information. The firm now requires that, for every new matter,
the responsible lawyer must refer to the client profile and confirm
the appropriate person from whom to take instructions. The firm has
also held meetings to discuss how to properly identify and verify cli-
ents. A conduct review subcommittee recommended the lawyer use
the Law Society’s model joint retainer agreement or a similar one.
(CR 2021-29)

A lawyer accepted an aggregate total of $13,800 in cash from his
client as a retainer on a criminal law matter and, after ending the
retainer, refunded $6,654 to the client by way of trust cheque instead
of cash, contrary to Law Society Rule 3-59(5). The lawyer's reception-
ist received cash deposits from the client; however, the lawyer was
unaware that the deposits had been in cash. The lawyer was reminded
that the refund aspect of Rule 3-59 had been specifically addressed
in five Benchers’ Bulletins. The lawyer acknowledged his mistake in
not reviewing the client’s trust ledger to determine whether the re-
tainer had been paid in cash before refunding the funds. The lawyer
now accepts funds from clients by e-transfer, bank draft, credit card
or debit card. The lawyer no longer writes cheques, does not allow his
receptionist to receive cash and receives a monthly checklist from his
bookkeeper. (CR 2021-30)

In another matter, a lawyer violated Law Society Rule 3-59(5) when
she authorized the return of a client retainer by way of trust cheque
exceeding $1,000 when the original retainer of $10,000 was paid in
cash. The lawyer acknowledged her responsibility for office system
failures that led to the breach of the Rules. The firm no longer ac-
cepts cash retainers. Besides the firm-wide changes, the lawyer has
instructed staff to notify her directly when a retainer is received from
one of her clients. The lawyer has increased her oversight of receipt
and disbursal of funds, in order to ensure adherence to anti-money
laundering rules. (CR 2021-31)

By arranging for a member of his firm to commence litigation against
a former client without the former client’s consent, a lawyer was in a
conflict of interest contrary to rule 3.4-10 of the Code of Professional
Conduct for British Columbia. The lawyer was the corporate solicitor
and his firm was the registered and records office for a BC company
for a number of years before the company retained new corporate
counsel. One of the former shareholders of the company contacted
the lawyer and instructed him to commence proceedings against the
remaining shareholder and the company alleging the shareholder
breached a partnership agreement under a constructive trust regard-
ing real estate held by the company. The lawyer considered whether
his firm was engaging in a conflict of interest in acting for the share-
holder but concluded that he possessed no confidential information
that the firm could use to the prejudice of the company. He arranged
for a member of his firm to handle the litigation. The lawyer did not
recognize that his client was the corporation. The lawyer admitted
that his knowledge and understanding of the conflict of interest
rules was incomplete and that he made a serious error of judgment.
To prevent such conduct reoccurring, the lawyer has thoroughly re-
viewed the Rules and attended a webinar on conflicts of interest. A
conduct review subcommittee recommended that the lawyer use

continued on page 29
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BELOW ARE SUMMARIES with respect to:
+ Sonia S. Hayer
* Eric John Becker

+ Sumandip Singh

Nathan Sutha Ganapathi
+ John (Jack) Joseph Jacob Hittrich
Eric Churk-Ming Chow

« Stephen John Bronstein

« Daniel Markovitz

« Narindar Pal Singh Kang, QC

+ Aengus Richard Martyn Fogarty

For the full text of discipline decisions, visit Hearing Schedules and
Decisions on the Law Society website.

Vancouver, BC
Called to the bar: December 1, 2012
Consent agreement accepted: March 5, 2021

Sonia S. Hayer practises primarily in the areas of family law and real
estate law through her firm, which employed a designated paralegal
and two assistants.

Hayer was the unwitting victim of a fake bank draft scam. She re-
ceived an email purportedly from the president/CEO of a company
in the Netherlands, who asked her to help draft a purchase and sale
agreement involving the sale of equipment to another company. The
email said that a deposit of $150,000 would be made and disbursed
within three to four business days. Hayer checked both companies,
found that they did exist and proceeded with the matter.

An Asian male with a Chinese passport attended at her Richmond of-
fice for the meeting. He completed a client identification form and
indicated he was a sales manager with a business address in the Neth-
erlands, with an email address for the company. Hayer sent a retainer
agreement to the purported president/CEQ’s email address that was
signed and accepted. The photograph was of a Caucasian man and
not the same man who attended her firm'’s office. Hayer did not see
the photo at the time.

Her firm received a bank draft in the amount of $150,000 from the
company’s purported broker and she deposited it into her trust ac-
count. She received phone calls from the man who came to her office
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and encouraged her to wire the money within three days. She waited
five days to allow the bank draft to clear, and later learned that 10
days are required to clear out-of-jurisdiction drafts.

She arranged for $144,299.25 to be sent to a bank in Japan and trans-
ferred an additional amount to her general account for payment of
legal fees. The next day, she noticed the bank draft had been returned.
She notified the bank of the fraud and borrowed money to fully cover
the shortage within seven days. She did not report the trust shortage
to the Law Society’s executive director.

Hayer admitted she did not follow the client identification and verifi-
cation rules. She ought to have seen several red flags:

there was no apparent connection between the two companies
and British Columbia;

the email was from a company in the Netherlands but she met
with a man with a Chinese passport in Richmond;

the man she met with did not show any government-issued doc-
uments that matched the name of the person who emailed her;

+ the man she met identified himself as a sales manager when the
email described the sender as president and CEO;

the photograph attached to the retainer agreement was of a dif-
ferent person;

she received phone calls from the man she met pressuring her to
send the money;

the funds were wired to a company in Japan with no apparent
connection to the company; and

she was required to perform minimal legal services on the file.

Hayer also permitted her assistant and paralegal to use her Juricert
certificates to digitally sign letters and submit documents to the Land
Title Office over the course of several years. Juricert certificate hold-
ers are required to keep their passwords confidential and lawyers
must use their own Juricert certificates.

Hayer initially explained her assistant brought documents to the
courthouse so she could review them prior to affixing her digital sig-
nature and confirmed that only she had access to her Juricert. The
Law Society subsequently obtained log sheets for her trials and the
exact times the court was sitting and when breaks were taken. The
documents indicated that, on several occasions, the digital signature
was affixed while the court was in session.

Her written signature on various documents was also different from
the signature on her firms’ trust cheques. She was asked to explain
the different signatures and she initially said she used different hands
to execute documents. The Law Society obtained a form from the
Land Title Office that showed a document signed by the paralegal.
The paralegal’s signature was the same as those on the trust cheques.
Hayer admitted she allowed the paralegal to sign trust cheques on
her behalf and to apply her Juricert digital signature while she was in
trial.
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When asked to produce client files during the course of the Law So-
ciety’s investigation, Hayer also admitted to electronically applying
the paralegal’s signature to electronic documents of three pleadings.

Hayer admitted she committed professional misconduct by disburs-
ing funds from her trust account without making reasonable inquiries
about her client and the circumstances of the retainer, failing to prop-
erly obtain and verify client identification information, and failing to
report a trust shortage of $150,000 to the Law Society.

She also admitted she permitted someone else to use her Juricert
password and affix her digital signature to electronic documents,
improperly handled client trust funds by permitting someone else to
sign trust cheques on her behalf and made false representations to
the Law Society during the course of the investigation.

The Discipline Committee chair considered the agreed statement of
facts and that she did not have a prior professional conduct record.
The chair accepted the agreement that Hayer:

1. be suspended from the practice of law for six months; and

2. provide an undertaking she would cease working with her desig-
nated paralegal and never work with him again.

Pitt Meadows, BC

Called to the bar: May 12, 1981

Hearing date: November 25, 2020

Decision issued: March 10, 2021 (2021 LSBC 11)

Hearing panel: Ralston Alexander, QC (chair), Geoffrey McDonald and
Mark Rushton

Counsel: Irwin G. Nathanson, QC and Julia K. Lockhart for the Law Soci-
ety; Gerry Cuttler, QC for Eric John Becker

Eric John Becker admitted to the facts in three citations before the
panel. He admitted to 44 instances of misappropriation of client
funds, 205 instances of misappropriation or improper handling of
funds relating to charges for insurance binder disbursements during
conveyances, four instances of improperly withdrawing trust funds,
failing to report a trust shortage over $2,500, leaving blank pre-signed
trust cheques accessible to employees, and one instance where he
made charges to a client’s credit card that the client later reported ex-
ceeded the authorized amount. The misconduct was not intentional
in nature but rather grossly negligent. The various misappropriations
were small amounts of money, with over a third concerning amounts
less than $100, and the clients were all made whole with their funds
returned to them or their accounts correctly reconciled later.

Becker admitted to representing his firm as a registered trademark

agent when it no longer was one. Becker was a registered trademark
agent but had allowed his registration to lapse, and an associate who
was a registered trademark agent had left the firm. Becker sent let-
ters to the trademark clients advising the associate left the firm and
offered them the choice of remaining with his firm or transferring to
the associate’s new practice. The letters did not mention that his firm
was no longer a registered trademark agent and was not authorized
to provide trademark services. Later, in response to the Law Society’s
investigation, Becker gave misleading statements to suggest his firm
did have qualifications as registered trademark agents, that he was
applying to renew his qualifications and that there was a delay in pro-
cessing his trademark application.

Becker also admitted that he did not notify clients or seek their in-
structions when he moved their files and records from another firm to
his law firm. Becker was managing another law firm under a manage-
ment agreement and he notified the owners that he was terminating
the management agreement. The owners did not wish to retain the
several hundred corporate clients who had registered and records of-
fices at the law firm. Becker moved all the corporate records to his
firm and changed the registered and records offices to his firm’s ad-
dress. He sent the clients misleading correspondence on the previous
law firm’s letterhead and advised it moved to a new office. The clients
were not told that the new address was actually a different law firm,
and they were not asked for permission to move their records.

The panel determined that Becker committed professional miscon-
duct with respect to each of the citations.

The panel considered the serious and repeated nature of the miscon-
duct and the number of clients impacted by Becker’s actions, as well
as his admission of the misconduct and his changes to administrative
practices in his office to prevent future misconduct.

The panel accepted the proposed disciplinary action that had been
consented to by Becker and the Law Society and ordered that Becker:

1. be suspended for 14 months; and

2. pay costs of $3,500.

Surrey, BC
Discipline hearing: August 27 and September 4 and 5, 2019
Further submissions: November 9, 2020

Panel: Jeff Campbell, QC (chair; hearing on facts and determination only),
Ralston Alexander, QC (chair, disciplinary action) and Paul Ruffell
Decisions issued: January 8, 2020 (2020 LSBC 01) and March 15, 2021
(2021 LSBC 12)

Counsel: Mandana Namazi and Ilana Teicher for the Law Society; Joven
Bahar Narwal for Sumandip Singh
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Sumandip Singh failed to tell clients or his staff that former lawyer
Gerhard Albertus Pyper was not authorized to practise law and facili-
tated Pyper’s unauthorized practice of law. Pyper attended at Singh’s
law firm as often as two to three times a week and used Singh’s le-
gal assistant to act as a liaison with Pyper’s “clients.” When Pyper’s
clients called Singh’s firm they were transferred to Pyper. Pyper pre-

pared legal documents using Singh’s firm'’s letterhead.

Singh also engaged in unjustified attacks against other counsel, the
judiciary and opposing parties. In a notice of application, he alleged
that WorkSafeBC or its legal counsel was motivated by discrimina-
tion, had manufactured false evidence, had engaged in illegal and
unethical conduct and had published false allegations in the media.
Singh also filed affidavits to be used in litigation asserting that the
courts were biased.

When one client learned that Pyper was unauthorized to practise law,
she subsequently understood that Singh would assist her with her le-
gal matter. Singh allowed Pyper to continue working on the matter.
Singh attended a court hearing on behalf of the client but did not
personally meet with the client, properly prepare for the hearing or
inform the client of the outcome of the court hearing. Singh did not
provide competent legal services to the client.

In the course of a Law Society investigation, Singh misled the Law So-
ciety by making numerous false statements, including that he never
discussed client matters with Pyper, that Pyper was only in Singh'’s
personal office on one occasion and that Singh did not know that
Pyper remained involved in client matters.

The array of Singh’s misconduct was substantial and enduring, and
constitutes a marked departure from the behaviour that is expected
from lawyers. All of the allegations in the citation (with the excep-
tion of client matters specified in section 1(b)) have been proven, and
Singh has committed professional misconduct.

Singh applied to the president of the Law Society to adjourn the hear-
ing, to reconstitute the panel to include a current practising Bencher
and to hold the hearing in person.

As the jurisdiction to adjourn or to determine the procedure before
the hearing panel is under the discretion of the hearing panel, the
president made a decision only with respect to reconstituting the
hearing panel. The hearing panel was originally constituted by the
president to include former Bencher Jeff Campbell, QC, who has since
been appointed a judge of the Provincial Court of BC. Singh made an
application to add a sitting Bencher to the panel. He asserted that
practising lawyers are better suited to assess current practice stan-
dards and he considered assessment by one’s peers as an objective of
the Law Society.
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The president dismissed the application and ordered the hearing con-
tinue with the remaining two panel members. The president referred
to the Law Society Rules, which say a panel is to be chaired “by a law-
yer” and include a “Bencher” or a “Life Bencher.” One of the remain-
ing panel members is both a practising lawyer and a Life Bencher,
which satisfies the Rules.

The president disagreed with Singh'’s objection to the composition of
the panel, which suggested a public member of the tribunal ought
not to have similar or equal say as a Bencher or lawyer member of the
panel. The president reaffirmed the objective of the Law Society to
ensure a public voice in tribunal decisions. (2020 LSBC 25)

Singh sought to have the hearing postponed until it could be heard in
a face-to-face format, as opposed to the virtual hearing format then
in use, as he argued the evidence would not be effectively presented
in a virtual hearing. He submitted that he has suffered personal dif-
ficulties, including the death of his father and some financial setbacks
due to COVID-19, and these events caused him to become depressed.
He requested time to seek counselling for his depression and to
marshal evidence of the impact of his depression on the disciplinary
action phase of this hearing.

The panel ordered that the hearing on disciplinary action be adjourned
and the matter proceed by virtual format unless, by the date set for
the hearing, the Law Society had returned to face-to-face hearings in
the Law Society building. The panel ordered the matter to proceed as
follows:

1. that the parties provide their availability for a new hearing date
to the hearing administrator no later than seven days following
the issuance of this decision;

2. that the parties make themselves available for a two-day hearing
to commence no later than October 16, 2020;

3. that the parties exchange lists of documents they intend to rely
upon and will-say statements of any witnesses they intend to
call at the hearing no later than 30 days before the newly sched-
uled hearing date; and

4. that the scheduled hearing date be peremptory on Singh. (2020
LSBC 29)

The panel considered the very serious nature of Singh’s misconduct. It
noted that his misconduct happened many times over a period of sev-
eral years, his lack of acknowledgement of the misconduct until the
hearing, and the serious consequences to the client as a result of his
behaviour. The panel also considered decisions in similar disciplinary
cases but found that no other cases matched the level of misconduct
Singh demonstrated.

Singh argued that his mental health should be taken into account,
but no medical evidence was provided. The panel determined that,
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due to the multiple instances of misconduct, rehabilitation of Singh
should be of secondary importance to the need to protect the public
and ensure public confidence in the legal profession.

The panel ordered Singh:
1. be suspended for two years; and

2. pay costs of $41,098.77.

Singh filed an application for a review of the disciplinary action de-
cision and for a stay of the suspension pending the outcome of the
review. He also applied for a further postponement of the com-
mencement date of his suspension. The panel granted the extension
of the commencement date of the previously ordered suspension to
June 1, 2021, with the expectation that no further extensions of the
commencement date of the suspension would be sought or granted.
(2021 LSBC 15)

Singh has applied for a review of disciplinary action.

Vancouver, BC

Called to the bar: May 20, 1975

Hearing dates: November 21 and 22, 2019 and January 19, 2021
Court of Appeal: November 6, 2020 (2020 BCCA 340)

Panel: Michelle D. Stanford, QC (chair), Donald Amos (facts and determi-
nation only) and John D. Waddell, QC

Decisions issued: July 14, 2020 (2020 LSBC 36) and April 9, 2021 (2021
LSBC 14)

Counsel: Peter Senkpiel and Julia Lockhart for the Law Society; Henry
Wood, QC for Nathan Sutha Ganapathi

Nathan Sutha Ganapathi was retained by the birth parents of a girl
who was placed in the care of foster parents a few days after she was
born. The foster parents wished to adopt her and the birth parents
were in favour of the adoption. The Director of Child, Family and
Community Services (the “director”) would not consent to the adop-
tion and took the position that it was in the best interest of the child
to be placed with adoptive parents in Ontario who had already adopt-
ed the child’s two older siblings. In an effort to secure the adoption
of the child, the foster parents retained counsel who made a series of
Supreme Court applications, which were dismissed or struck.

Ganapathi represented the birth parents and joined a team of people
who opposed the director’s position. The team included Ganapathi,
the foster parents, the foster parents’ counsel, the birth parents and
the father of one of the foster parents. Ganapathi provided legal
advice to the foster parents and the father of the foster parent, in
addition to his own clients.

Ganapathi filed a petition on behalf of the birth parents against the
director, seeking to overturn all the steps taken to remove the child

from the care of the birth parents. He also filed a petition jointly with
the foster parents’ counsel against the director, seeking a declaration
that the child had already been adopted by the foster parents by way
of a Métis custom adoption. The director applied to strike out these
petitions as abuses of process.

The director arranged for the child to participate in a video confer-
ence with her sisters under the care of adoptive parents in Ontario.
The child was accompanied by social workers. An audio recording was
made of the video conference without the social workers’ knowledge.
Ganapathi received this audio recording from the foster parents’
counsel. He believed the audio recording contradicted sworn evi-
dence of the three social workers who had participated in the video
conference.

The foster parents’ counsel sent an email to Ganapathi, attaching a
draft letter for counsel for the director. The letter alleged perjury by
the social workers and that the director was acting in bad faith and
suggested that “appropriate sanctions” may result if contested litiga-
tion continued. The letter said the foster parents and the birth par-
ents would discontinue legal proceedings if the director consented to
the foster parents adopting the child. Ganapathi reviewed the draft
letter and expressed some concern about the threatening tone, but
did not communicate to anyone that he did not approve of the letter.
The foster parents’ counsel sent the letter to the director’s counsel.

The court struck Ganapathi and the foster parents’ petitions as abus-
es of process and they were ordered to pay special costs.

The hearing panel found that Ganapathi was acting as co-counsel for
the birth parents, the foster parents and the father of one of the fos-
ter parents, he was a clear participant in the strategy of how to lever-
age the team’s position using the false affidavit of the social worker,
and he made no decisive objection to the sending of the letter after
reviewing it and, therefore, permitted it to be sent.

The panel determined Ganapathi attempted to resolve litigation in
favour of his clients through improper means and that such conduct
constituted professional misconduct.

Ganapathi applied to the BC Court of Appeal for a stay of disciplin-
ary proceedings pending the outcome of his appeal. He also sought
a sealing order for the appeal. Ganapathi argued that a stay should
be granted on the grounds that: (1) the appeal from the finding of his
professional misconduct has merit; (2) having the disciplinary hearing
proceed prior to the appeal would cause him irreparable harm; and
(3) the balance of convenience favours Ganapathi.

The BC Court of Appeal held that the application for a stay of proceed-
ings be dismissed and the application for a sealing order be granted.
While the appeal has some merit, Ganapathi failed to demonstrate
irreparable harm. Public confidence in the legal profession tilts the
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balance of convenience in favour of the Law Society. The appeal con-
tains sensitive and privileged information, and the application for a
sealing order is uncontested.

The panel noted that this was serious misconduct that was planned
and deliberate. It considered Ganapathi'’s professional conduct record
that involved four conduct reviews, and the need to ensure the pub-
lic's confidence in the integrity of the profession. The panel accepted
that Ganapathi’s main culpability stemmed from his failure to disso-
ciate from an improper strategy when another lawyer proposed and
implemented it.

The panel ordered that Ganapathi:
1. be suspended for two months; and

2. pay costs of $13,624.33.

Surrey, BC

Called to the bar: August 1, 1986

Discipline hearing: December 16 and 17, 2019

Written materials: December 3, 2020 and February 9, 2021

Panel: Steven McKoen, QC (chair), Anita Dalakoti and Gavin Hume, QC

Decisions issued: June 5, 2020 (2020 LSBC 26) and May 12, 2021 (2021
LSBC 16)

Counsel: Julia Lockhart for the Law Society; Peter Leask, QC, Russell Tre-
tiak, QC and Mason Heller for John (Jack) Joseph Jacob Hittrich (facts and
determination) and Hittrich acting on his own behalf (disciplinary action)

John (Jack) Joseph Jacob Hittrich represented foster parents in mat-
ters related to their former foster daughter, who was under their care
between July 2014 and December 2015.

A child protection trial was held to consider the care of the foster
daughter. The foster parents were not parties to the trial but sought
to become parties. Hittrich filed an application in Provincial Court for
an order of guardianship of the foster daughter and joinder of that
proceeding with the child protection trial. The judge declined the ap-
plication and instead ordered that the child be returned to the care
of her mother.

Hittrich made further applications related to this matter, including
seeking access for the foster parents to the child. During the hear-
ing, the Master asked the biological mother’s counsel why a transition
plan for the daughter’s move was not ordered by the previous judge
and stated that the transcript from the previous hearing should have
been before her. She ordered the foster parents to have some access
to the child.

The foster parents contacted Hittrich’s office to ask whether they
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could obtain transcripts of the previous child protection trial. After a
follow-up email, Hittrich's office confirmed that they had requested
the transcripts.

Hittrich filed a notice of application on behalf of the parents request-
ing further access to their former foster daughter. A supporting af-
fidavit included transcripts of the child protection trial. Each page of
the transcripts had a notice stating “CFCSA — Restriction on Access”
and on each cover page was a legend saying the same thing. The tran-
script contained frank testimony by the biological mother on certain
issues in her life and the reasons behind her children having been
taken into care.

The hearing for the application was held before the Master and the
biological mother was not represented at the hearing. Hittrich re-
ferred to the content of the transcript. The biological mother object-
ed to his use of the transcript and expressed concern that he even had
access to it as she was under the impression that the transcripts were
sealed. The Master ordered expanded access for the foster parents
and ordered that the mother could not remove her daughter from the
Lower Mainland.

The mother appealed the order. In a letter to Hittrich, her counsel ex-
pressed concerns respecting Hittrich’s use of the transcripts, including
that, because Hittrich’s clients had been expressly denied joinder to
the child protection proceeding, they should not have been permit-
ted to access the transcripts. Hittrich gave various reasons to justify
using the transcripts, including that the mother did not object to their
use and that transcripts of an open court hearing are not covered by
the confidentiality provisions of the Child, Family and Community Ser-
vice Act. Hittrich later admitted he was mistaken and agreed that the
mother objected to the use of the transcripts. The mother’s counsel
responded and raised a concern that Hittrich had told the Master he
was permitted to use the transcripts because there was no court or-
der preventing him from doing so, when there were applicable rules
that prevented their use.

The appeal of the Master’s order was heard by a Justice, who set aside
the Master’s order and did not order any contact between the foster
parents and the former foster daughter. The Justice stated the tran-
script was used to cast the mother in a negative light and the foster
parents should not have been able to obtain the transcript as a non-
party to the proceedings.

The foster parents instructed Hittrich to appeal the Justice’s order.
Hittrich filed appeal books containing the affidavit to which the tran-
scripts were attached. A Justice ordered that a doctor be appointed
as an expert to prepare a report under s. 211 of the Family Law Act.
Hittrich said he directed the foster parents to deliver an extra appeal
book they had containing the transcripts to the doctor.

The mother’s counsel emailed Hittrich and objected to the inclusion of
the transcripts. Hittrich responded stating it was essential the doctor
have all of the materials before the court, including the transcripts.
The transcripts were delivered to the doctor. Hittrich wrote to the
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doctor and suggested that, until the appeal of the Justice’s order was
resolved, she should not look at the transcripts.

DETERMINATION

The panel found that Hittrich’s actions in filing an affidavit appending
transcripts that were clearly marked as being subject to restrictions
without inquiring about such restrictions, and subsequently filing the
transcripts with an affidavit that may have exposed the identity of
a child in a CFCSA proceeding, failed to meet the standard the Law
Society expects of lawyers.

According to Provincial Court rules, only a party, a party’s lawyer or
a person authorized by a party, by a party’s lawyer or by a judge may
access files. As the judge did not grant the foster parents’ application
for joinder to the child protection trial, they were not parties in the
trial and should not have been able to obtain the transcript.

The panel found that, by filing the appeal books with the transcripts
in them after the Justice ruled that he and his clients should not have
access to the transcripts at all, Hittrich deliberately failed to comply
with the Justice’s decision.

The panel found that Hittrich did not deliberately mislead the court
— rather, the representations he made were reflective of his failure to
inform himself of the relevant rules.

The panel found that Hittrich committed professional misconduct.

DISCIPLINARY ACTION

The panel noted that Hittrich did not deliberately mislead the court
— rather, the representations he made were reflective of his failure
to inform himself of the relevant rules. Hittrich’s actions in filing an
affidavit appending transcripts that were clearly marked as being sub-
ject to restrictions without inquiring about such restrictions, failed to
meet the standard the Law Society expects of lawyers. The panel con-
sidered Hittrich’s professional conduct record that involved conduct
reviews and a finding of professional misconduct resulting in a three-
month suspension.

The panel ordered that Hittrich:
1. be suspended for two months; and

2. pay costs of $12,985.19.

ERIC CHURK-MING CHOW

Vancouver, BC

Called to the bar: May 21, 2010

Written materials: March 19, 2021

Panel: Jennifer Chow, QC, chair, David Dewhirst and Nina Purewal, QC
Decision issued: May 20, 2021 (2021 LSBC 18)

Counsel: Kathleen Bradley for the Law Society; Michael P. Klein, QC for
Eric Churk-Ming Chow

FACTS

In June 2019, Eric Churk-Ming Chow was charged with assaulting his
common-law spouse. He entered a plea of not guilty, and the matter
went to trial. In December 2019, Chow was found guilty of assault
and was sentenced to a one-year conditional discharge. The judge
rejected his claim of self-defence, stating that, while both parties
exhibited childish behaviour, Chow assaulted his spouse in a serious
way.

Since being charged, Chow has participated in individual and couples
counselling. He explained that he hoped counselling would provide
him and his spouse with the tools to communicate effectively and
co-parent their son. His spouse submitted a letter of support, stat-
ing that he was working on becoming a more empathetic and under-
standing person, that she had gone back to school and that Chow
was now the sole provider for her and their child. Chow has expressed
remorse and deeply regrets his behaviour.

DETERMINATION

The Law Society submitted that, based on the agreed statement of
facts and Chow’s admissions, a finding of conduct unbecoming the
profession was appropriate. Dishonourable or criminal conduct on
the part of a lawyer reflects adversely upon the integrity of the pro-
fession and is likely to impair a client’s trust in lawyers. It further sub-
mitted that the appropriate disciplinary sanction is a fine of $12,000.
Chow admitted that his conduct was unbecoming the profession and
consented to the fine.

The panel found that Chow had committed conduct unbecoming the
profession.

DISCIPLINARY ACTION

The nature and gravity of Chow’s misconduct was serious, as it in-
volved an assault against an intimate partner. However, the panel
accepted the Law Society’s submission that the assault was at the
lower end of the spectrum, as the spouse was not physically injured
and there was no indication that the assault was part of a pattern of
such misconduct.

The panel ordered Chow to pay a fine of $12,000.

STEPHEN JOHN BRONSTEIN

Vancouver, BC

Called to the bar: May 22, 1998

Hearing date: May 26, 2020

Decision issued: May 20, 2021 (2021 LSBC 19)

Hearing panel: majority decision: David Layton, QC and J. Paul Ruffell;
dissenting decision: Karen L. Snowshoe (chair)

Counsel: William Smart, QC and Trevor Bant for the Law Society; Gerald
Cuttler, QC for Stephen John Bronstein
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From 2009 until February 2015, Stephen John Bronstein acted for
residential school survivors who made Independent Assessment Pro-
cess (IAP) claims. Over this period, Bronstein allowed Ivon Johnny,
whom he contracted to introduce him to potential clients and assist
claimants with completing their IAP applications, to have unsuper-
vised access to vulnerable clients. Bronstein also failed to investigate
properly complaints that Johnny, who was paroled after being incar-
cerated for 21 years for first degree murder, was asking clients for
money from their settlements.

Over a similar period of time, Bronstein failed to serve clients in a
conscientious manner and to provide the quality of service expected
of a competent lawyer in a similar situation. He delegated duties to
explain his firm’s contingency fee agreement, assess the merits of
clients’ claims and assess the relevance of documentary evidence
to someone who was not a lawyer. His clients generally were not
provided with a copy of their signed contingency fee agreement or
supporting documents. He certified that he had reviewed completed
IAP application forms when he had not. He did not send regular re-
porting letters or otherwise update clients. After certifying a client’s
claim over the telephone, he often did not meet with the client again
in person until days before the hearing. For nearly four years, he did
not sufficiently direct his staff to ensure they documented commu-
nications with clients, including messages, phone calls and meetings.
He appended or had his staff append declarations to IAP applications
that were false and affixed client signatures to revised documents
that the clients had not read or reviewed.

Bronstein made a conditional admission of professional misconduct
and proposed a disciplinary penalty of a one-month suspension, that
he be referred for a practice review of files opened after January 1,
2017, that he commit in writing not to act for any Sixties Scoop claim-
ants and that he pay costs of $4,000. The Discipline Committee ac-
cepted the admission and proposed penalty and directed discipline
counsel to recommend them to the hearing panel for acceptance.

The hearing panel found that Bronstein’s failure to exercise diligence
in hiring and supervising Johnny, his inadequate investigation into
complaints about Johnny demanding money from his clients, his
providing inadequate service to 17 clients regarding client commu-
nications and taking their instructions and his handling of declara-
tions signed by clients were serious misconduct. The panel found
that Bronstein’s conduct was a marked departure from the standard
that the Law Society expects of lawyers and constitutes professional
misconduct.

The majority of the panel accepted the proposal on the basis that,
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while otherwise unduly lenient, it comes within the range of fair and
reasonable outcomes because, without Bronstein’s conditional ad-
mission, the Law Society would have difficulty proving the allegation
at a contested hearing.

The majority considered that the nature of the misconduct, viewed
in a proper historical, social and legal context, is of a very serious
nature and that Bronstein exposed his very vulnerable clients to a risk
of substantial harm. Because Rule 4-31 requires a hearing panel to
either accept or reject a conditional admission and proposed disci-
plinary action, the panel cannot substitute a different determination
or action. If the panel rejects the conditional admission and proposed
disciplinary action, the Rules require that the panel refer the matter
back to the Discipline Committee to instruct Law Society counsel to
set a date for the hearing of the citation.

The majority said that a hearing panel does not determine wheth-
er it would have imposed the same disciplinary action. Rather, the
proposal is accorded deference and will be accepted if the panel is
satisfied that the proposed admission is appropriate and the pro-
posed disciplinary action is within the range of fair and reasonable
outcomes in the circumstances. The majority would have agreed
with the dissenting panel member that suspending Bronstein for
one month does not come within the range of fair and reasonable
outcomes but for the fact that the Law Society would have difficulty
proving the allegations absent Bronstein’s conditional admission, and
what tips the balance is that if the proposal was rejected there was a
good or real possibility that Bronstein would face no discipline at all
for his misconduct.

The majority ordered that Bronstein:
1. be suspended for one month;

2. be referred for a practice review for files opened after January 1,
2017;

3. commit in writing that he is not acting and will not act as counsel
or agent for any Sixties Scoop claimants; and

4. pay costs of $4,000.

The minority agreed with the facts and evidence set out in the
majority decision and that Bronstein’s admissions are best charac-
terized as professional misconduct, but considered the disciplinary
action to be grossly inadequate and that it should be rejected. Bron-
stein’s conduct is egregious and resulted in some of the most highly
vulnerable members of society being subjected to continued harm
and exploitation. The minority disagreed with the majority that defer-
ence is owed to the proposal.

The minority reviewed the historical, social and legal context within
which Bronstein’s misconduct took place, including how the Indian
Residential Schools Settlement Agreement arose and was adminis-
tered. Noting the purpose of the IAP, the minority detailed the ex-
pectations of lawyers working in it, including competency, what
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is required upon initial contact, completing contingency fee agree-
ments, working with clients and facilitating their healing process,
legal fees and use of form fillers.

The minority also reviewed the circumstances and disciplinary out-
comes in seven investigations of lawyers involving similar allegations
and issues in this matter. One investigation, involving an Ontario law-
yer, resulted in the Law Society of Ontario initiating a review panel
that made recommendations for addressing barriers for Indigenous
persons in the Society’s regulatory and hearing process. The minority
recommended that the Law Society of British Columbia also adopt
a number of recommendations regarding competence and training
of employees, external counsel and Tribunal members, as well as
culturally safe alternatives to its adversarial investigative and hear-
ing process, including permitting a witness to testify with a support
worker nearby, to testify via closed circuit television or behind a
screen, victim statements to be admitted as evidence for the truth
of its content and ceasing an examination or cross-examination of a
witness in certain circumstances.

In the minority’s view, the Law Society had a number of options
that it could implement in order to allow the safe participation of
vulnerable witnesses like Bronstein’s former clients and others from
their community, and had the hearing panel rejected the proposed
disciplinary action and ordered the matter proceed to a hearing, the
Law Society would have elicited public confidence in its regulatory
process and in the administration of justice knowing that it had done
everything in its power to ensure safe participation of vulnerable and
marginalized persons.

Vancouver, BC

Called to the bar: May 14, 1993

Hearing date: November 3, 2020

Panel: Ralston S. Alexander, QC, chair, David Dewhirst and Thomas L.
Spraggs

Decision issued: May 28, 2021 (2021 LSBC 22)

Counsel: Morgan L. Camley for the Law Society; David G. Milburn and
Nicholas J. Preovolos for Daniel Markovitz

Daniel Markovitz was practising as a sole practitioner in the area of
criminal law and was retained in a matter on a pro bono basis pending
an application for a court-ordered retainer. He attended the accused’s
first court appearance as counsel and was provided with a package of
disclosure material by provincial Crown counsel. The materials were
sensitive and were subject to an implied undertaking to the court
that the contents would not be disclosed for any purpose other than
defending the accused. His retainer ended one month after it began
when the accused retained new counsel.

Markovitz was later vacationing in Hawaii when he was contacted by
a newspaper reporter seeking information about the accused. He said
he was no longer counsel for the accused. He verified information to
the reporter that was part of the information contained within the
Crown disclosure, in breach of the implied undertaking. The reporter
later published a story identifying him as the source for confirming
information contained in the Crown disclosure.

Markovitz admitted he committed professional misconduct in dis-
closing confidential information from the Crown disclosure and
agreed to the Law Society'’s proposed disciplinary action of a $15,000
fine.

The hearing panel agreed that his conduct constituted professional
misconduct and considered whether the disciplinary action proposed
was appropriate. It considered the serious nature of the misconduct,
his significant professional conduct record, including numerous en-
gagements with the Practice Standards Committee, several conduct
reviews and a previous citation, the impact on the victim and the
need to maintain public confidence in the integrity of the profession,
particularly in preserving client confidentiality.

The panel accepted the proposal and ordered Markovitz to pay a
$15,000 fine.

Surrey, BC

Called to the bar: May 17,1991

Written submissions: January 28 and March 3, 19 and 22, 2021

Decision issued: June 2, 2021 (2021 LSBC 23)

Panel: Kimberly A. Henders Miller (chair), Lisa R. Feinberg and John Lane

Counsel: Mandana Namazi for the Law Society; Peter Leask, QC for
Narindar Pal Singh Kang, QC

Narindar Pal Singh Kang, QC got into an altercation with his spouse
after returning home from a social function where he had consumed
alcohol. The argument escalated and Kang struck his spouse as well
as used abusive language. The police came after a 911 call from the
spouse, who was not injured as a result of the altercation. Kang was
charged with assault and mischief. Kang reported to the Law Society
that he had been charged with a criminal offence.

Kang appeared in court in relation to the criminal charges where he
agreed to enter a common-law peace bond imposed for six months.
It required him to keep the peace and be of good behaviour, not to at-
tend at his spouse’s residence and to immediately leave his spouse’s
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presence if requested. The Crown directed a stay of proceedings in
relation to the charges against Kang.

Kang admitted that his conduct constituted conduct unbecoming the
profession. The Law Society and Kang jointly submitted that the ap-
propriate disciplinary action would be a two-month suspension and
costs of $1,000.

The panel agreed and determined Kang engaged in conduct unbe-
coming the profession. It considered the serious nature of intimate
partner violence, character reference letters provided by Kang, his ac-
knowledgement of his actions and remorse and the range of penalties
in similar cases.

The panel agreed that the sanction proposed by the Law Society and
Kang is fair and reasonable and ordered that Kang:

1. be suspended for two months; and

2. pay costs of $1,000.

Called to the bar: August 5, 1987

Suspended: July 9, 2018

Ceased membership for non-payment of fees: January 1, 2020
Hearing dates: November 18 and 19, 2019 and October 19, 2020
Written submissions: April 28 and May 18, 2021

Hearing panel: Philip Riddell, QC (chair), Brendan Matthews and Carol
Roberts

Decisions issued: January 5 (2021 LSBC 01) and June 9, 2021 (2021 LSBC
25)

Counsel: Kathleen Bradley for the Law Society; Aengus Richard Martyn
Fogarty appearing on his own behalf

Aengus Richard Martyn Fogarty applied to adjourn the continuation
of a hearing that commenced on November 18, 2019. He stated that
his files were in his home office in Galway, Ireland, and he was un-
able to travel from the Czech Republic to Ireland without isolating
for 14 days due to the COVID-19 pandemic. Even if he were to travel
there, his family members would be vulnerable and also be required
to isolate.

During the hearing, the evidence was completed and, in the course of
its closing submissions, the Law Society sought to adjourn to consider
a situation. The Law Society applied to reopen the case and alleged
that two of the exhibits in Fogarty’s affidavit were fabrications.

Fogarty had not stated what in his files would answer the allegation
that the two exhibits were fabrications. The hearing panel dismissed
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the application to adjourn and stated that the hearing would proceed
via video-conference. (2020 LSBC 44)

Fogarty applied to the panel to reconsider its earlier decision. He did
not provide any additional material to justify a reconsideration. He
again raised the issue of his inability to travel from the Czech Republic
to Ireland to access his files due to the pandemic. He did not specify
how these materials would be relevant to the Law Society’s applica-
tion to reopen the hearing.

The hearing panel dismissed the application for reconsideration.
(2020 LSBC 50)

An individual from Washington state provided a bond to Fogarty for
a purported sale for US$10 million. Fogarty was to receive a 10 per
cent commission. Fogarty provided the client with a receipt, show-
ing a physical address in London, United Kingdom, and a telephone
number with a BC area code. The client complained to the Law So-
ciety about Fogarty’s involvement in the sale of Chinese historical
bonds and sought the return of the bond. The Law Society contact-
ed Fogarty, and the client subsequently advised that the bond was
returned.

The Law Society initiated a separate complaint against Fogarty deal-
ing with the sale of historical bonds. The Law Society wrote to Fogarty
to request materials, stating he would be suspended if he failed to
comply with the requests for information. Fogarty provided sarcastic
responses to some of the Law Society’s questions, and he was subse-
quently suspended for failing to respond.

The Law Society became aware of another individual who contacted
the Law Society in October 2015 regarding Fogarty's involvement in
bonds. Although the individual provided documents to the Law So-
ciety, it did not make Fogarty aware of its communication with this
individual until a citation had been issued.

The Law Society sent another letter to Fogarty with additional
requests for information on when he became involved with histori-
cal bonds, his dealings with several clients, the names of his bank
contacts and whether he had dealings with the individuals or enti-
ties in enclosed documents relating to fraud cases, charges and
investigations.

Fogarty responded saying the document provided by the Law Society
had no application to Chinese bonds. He criticized the Law Society’s
research. He did not respond to questions asking with whom he had
dealings regarding historical bonds or to requests for details on bank
contacts, files and records relating to his involvement in historical
bond matters. He did not provide a list of places to which he had
travelled.

The Law Society continued to send requests for information. Fogarty
responded, saying he had no knowledge regarding some of the mat-
ters he was asked about. The Law Society staff lawyer conducting the
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matter did not consider his response as full and substantive. The mat-
ter was referred to the Discipline Committee.

The panel found Fogarty committed professional misconduct in fail-
ing to respond in a substantive manner to two of the Law Society’s re-
quests for information and documents in his possession dealing with
his client and his dealings with the bond.

The panel found he did not fail to respond in a substantive manner
to the requests about the second matter that the Law Society was
investigating. The panel expressed concerns the Law Society had not
directed Fogarty’s attention to this separate matter until the citation.

The panel dismissed an allegation that Fogarty destroyed records re-
lating to transactions in the second matter. The panel found Fogarty
had sent documents to the individual prior to the citation, and the
Law Society did not draw attention to this matter until then.

The panel also found that, in creating the receipt, Fogarty was not
representing or implying he was qualified to practise or act as a bar-
rister or solicitor in England. The panel dismissed this allegation of
the citation.

The Law Society sought to have Fogarty disbarred on the basis of
ungovernability or, in the alternative, to suspend him until he has
responded with full and substantive answers to the Law Society’s
requests with an additional one-month suspension to be served.
Fogarty did not provide submissions.

The panel examined the issue of ungovernability and determined that
there was no pattern of misconduct and Fogarty did not have any dis-
ciplinary history except for administrative suspensions related to the
current citation. The panel concluded that the additional one-month
suspension the Law Society sought was not justified.

The panel ordered Fogarty to:

1. be suspended starting immediately and ending when he has
provided full and substantive responses to the Law Society’s
requests;

2. pay afine of $7,000; and
3. pay costs of $12,354.75.

Conduct reviews ... from page 19

engagement letters to make sure that corporate clients and their
representatives understand that a lawyer who represents a corpora-
tion does not represent the interests of individual shareholders, direc-
tors, officers or representatives. (CR 2021-32)

A lawyer authorized the withdrawal of residual trust balances in 10
conveyancing matters totalling $436.61, purportedly as payment of
additional fees or disbursements when no amounts were owed by the
clients, as well as in two conveyancing matters totalling $9.24 as mis-
cellaneous expenses when those funds ought to have been forwarded
to the developers as interest earned on deposits, contrary to Law So-
ciety Rules 3-64(1) and 3-65 and section 69(1) of the Legal Profession
Act. The lawyer advised that he did not instruct his staff to transfer
amounts to his general account, as he knew that the firm had no en-
titlement to the funds. The lawyer failed to directly supervise his staff,
contrary to rule 6.1-1 of the Code of Professional Conduct for British
Columbia. The lawyer has taken responsibility. He reviewed his files
to ensure there were no other accounting errors, he now carefully re-
views trust cheques and supporting documents before signing them,

he has hired a new accountant, his new firm protocols require all
small residual amounts be dealt with immediately, the firm holds reg-
ular staff meetings to discuss their obligations as professionals and he
attends continuing legal education courses each year. (CR 2021-33)

After becoming insolvent, a lawyer failed to immediately inform the
executive director of his insolvency, operated a trust account without
the executive director’s prior permission and failed to have a second
signatory, contrary to Law Society Rule 3-51. The lawyer also permit-
ted the use of his trust account to receive and disburse approximately
$65,500 and US$150,000, without providing legal services in relation
to the transaction, and failed to make sufficient inquiries as to the
source of the funds. He further failed to promptly deposit trust funds
into his trust account, contrary to Rule 3-58, and deposited retainer
funds into general accounts without first performing the services and
delivering a bill to the client, contrary to Rule 3-72(3). The lawyer ac-
knowledged that he made several errors when he began his practice,
and he is planning to join two other lawyers in an independent as-
sociation of lawyers. He has taken courses on money laundering and
trust accounting and is in weekly contact with a senior lawyer who is
mentoring him. (CR 2021-34)
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